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rule  5— ADMINISTRATIVE 
PERSONNEL 

Chapter  I — Civil  Service  Commission 

part  890— federal  EMPLOYEES  . 
HEALTH  BENEFITS  PROGRAM 

Advertising  and  Publicity 

On  June  5.  1964,  August  19,  1964,  and 
September  10,- 1964,  notices  of  proposed 
rule  making  were  published  in  the  Ped- 
BtAL  Register  (29  PJl.  7327,  11844, 
12784)  stating  that  the  Civil  Service 
Commission  was  considering  amend¬ 
ments  of  the  regulations  governing  the 
Federal  Employees'  Health  Benefits  Pro¬ 
gram. 

Except  for  a  proposed  change  relating 
to  advertising'  by  carriers  all  of  these . 
proposed  rule-making  procedures  were 
terminated  on  October  29,  1964,  by  pub¬ 
lication  in  the  Pederal  Register  (29  PJEl. 
14711)  of  the  proposed  amendments. 

As  indicated  in  the  material  accom¬ 
panying  the  October  29,  1964,  publica¬ 
tion,  so  many  comments— or  questions — 
were  received  about  the  proposed  adver¬ 
tising  regulations  published  as  proposed 
rule  making  on  June  5, 1964,  that  differ¬ 
ent  regulations  were  drafted  and  circu¬ 
lated  to  carriers  by  letter  of  October  8, 
1964. 

The  present  regulations  have  re¬ 
stricted  advertising  of  plans  by  carriers 
since  1960,  when  the  Pederal  Employees 
Health  Benefits  Program  began.  The 
main  reason  for  the  ban  was  to  enable 
employees  to  choose  a  plan  from  among 
the  large  number  available  to  them  based 
on  the  factual  description  of  benefits  in 
the  oflBcial  brochure.  Prior  to  the  pro¬ 
gram,  most  employees  had  never  had  to 
exercise  such  a  choice.  The  Commission 
now  believes  that  employees,  after  ex¬ 
periencing  three  opportunities  in  five 
years  to  study  and  select  or  change  plans, 
have  learned  to  rely  on  the  ofiBcial  bro¬ 
chures  for  an  accurate  description  of  a 
plan’s  benefits,  limitations,  and  exclu¬ 
sions. 

Comments  received  from  carriers*  on 
the  proposals  of  June  5  and  October  8, 
1984,  indicate  that  most  of  them  favor 
some  restrictions  on  advertising.  How¬ 
ever,  many  object  to  regulations  so  re¬ 
strictive  as  to  terminate  customary  car¬ 
rier  practices  which  incidentally  adver¬ 
tise  their  plans.  While  many  of  these 
practices  are  moderate,  their  variety  and 
number  is  such  that  a  regulation  permit¬ 
ting  all  of  them  would  in  fact  permit  all 
forms  of  advertising.  Upon  considera¬ 
tion,  it  appears  that  removal  of  the  re¬ 
strictions  on  advertising  will  not  ad¬ 
versely  affect  the  interests  of  employees, 
snd  is  the  best  solution  to  the  problem 
confronting  carriers. 

This  change  does  not  affect  existing 
contractual  provisions  and  accounting 


practices  which  prohibit  carriers  from 
charging  advertising  costs  to  health  ben¬ 
efit  contracts. 

Accordingly,  S  890.204  of  Part  890  of 
Title  5  is  revoked,  effective  on  the  date 
of  publication  in  the  Federal  Register. 

United  States  Civil  Serv¬ 
ice  Commission, 

[SEAL]  Mary  V.  Wenzel, 

Executive  Assistant  to 
the  Commissioners. 

IP.R.  Doc.  64-13014;  Piled,  Dec.  18,  1964; 

8:47  am.] 


.  Title  7— AGRICULTURE 

Chapier  IX — Agricultural  Marketing 
Service  (Marketing  Agreements  and 
Orders;  Fruits,  Vegetables,  Tree 
Nuts),  Department  of  Agriculture 

[Navel  Orange  Reg.  66] 

PART  907— NAVEL  ORANGES 
GROWN  IN  ARIZONA  AND  DESIG¬ 
NATED  PART  OF  CALIFORNIA 

Limitation  of  Handling 
§  907.365  Navel  Orange  Regulation  65. 

(a>  Findings.  (1)  Pursuant  to  the 
marketing  agreement,  as  amended,  and 
Order  No.  907,  as  amended  (7  CFR  Part 
907),  regulating  the  handling  of  'navel 
oranges  grown  in  Arizona  and  desig¬ 
nated  part  of  California,  effective  under 
the  applicable  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.S.C.  601-674), 
and  upon  the  basis  of  the  recommenda¬ 
tions  and  information  submitted  by  the 
Navel  Orange  Administrative  Commit¬ 
tee,  established  under  the  said  amended 
marketing  agreement  and  order,  and 
upon  other  available  information,  it  is 
hereby  foimd  that  the  limitation  of  han¬ 
dling  of  such  navel  oranges,  as  herein¬ 
after  provided,  will  t^d  to  effectuate  the 
declared  policy  of  the  act. 

(2)  It  is  hereby  further  found  that  it 
is  impracticable  and  contrary  to  the  pub¬ 
lic  interest  to  give  preliminary  notice, 
engage  in  public  rule  making  procedure, 
and  postpone  the  effective  date  of  this 
section  imtil  30  days  after  publication 
hereof  in  the  Federal  Register  (5  U.S.C. 
1001-1011)  because  the  time  intervening 
between  the  date  when  information  up¬ 
on  which  this  section  is  based  became 
available  and  the  time  when  this  section 
must  become  effective  in  order  to  effec¬ 
tuate  the  declared  policy  of  the  act  is 
insufficient,  and  a  reasonable  time  is 
permitted,  under  the  circumstances,  for 
preparation  for  such  effective  time;  and 
good  cause  exists  for  making  the  provi¬ 
sions  hereof  effective  as  hereinafter  set 
forth.  The  committee  held  an  open  ineet- 
ing  during  the  current  week,  after  giv¬ 
ing  due  notice  thereof,  to  consider  supply 
and  market  conditions  for  navel  oranges 


and  the  need  for  regulation;  interested 
persons  were  afforded  an  opportunity  to 
submit  information  and  views  at  this 
meeting;  the  recommendation  and  sup-r 
porting  information  for  regulation  dur¬ 
ing  the  period  specified  herein  were 
promptly  submitted  to  the  Department 
after  such  meeting  was  held;  the  provi¬ 
sions  of  this  section,  including  its  effec¬ 
tive  time,  are  identical  with  the  afore¬ 
said  recommendation  of  the  committee, 
and  information  concerning  such  pro¬ 
visions  and  effective  time  has  been  dis¬ 
seminated  among  handlers  of  such  navel 
oranges;  it  is  necessary,  in  order  to  ef¬ 
fectuate  the  declared  policy  of  the  act, 
to  make  this  section  effective  during  the 
period  herein  specified;  and  compliance 
with  this  section  will  not  require  any 
special  preparation  on  the  part  of  per¬ 
sons  subject  hereto  which  cannot  be 
completed  on  or  before  the  effective  date 
hereof.  Such  committee  meeting  was 
held  on  December  17, 1964. 

(b)  Order.  (1)  The  respective  quan¬ 
tities  of  navel  oranges  grown  in  Arizona 
and  designated  part  of  California  which 
may  be  handled  during  the  period  be¬ 
ginning  at  12:01  am.,  P.s.t.,  December 
20,  1964,  and  ending  at  12:01  a.m.,  P.s.t., 
December  27,  1964,  are  hereby  fixed  as 
follows:  • 

(1)  District  1:  400,000  cartons; 

(ii)  District  2:  75,000  cartons; 

(iii)  District  3:  60,000  cartons; 

(iv^  District  4:  Unlimited  movement, 

(2)  As  used  in  this  section,  “han¬ 
dled,”  “District  1,”  “District  2,”  “District 
3,”  “District  4,”  and  “carton”  have  the 
same  meaning  as  when  used  in  said 
amended  marketing  agreement  and 
order. 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7  UJS.C. 
601-674) 

Dated:  December  18,  1964. 

Paul  A,  Nicholson, 
Deputy  Director,  Fruit  and  Veg¬ 
etable  Division.  Agricultural 
Marketing  Service. 

[F.R.  Doc.  64-13145;  Piled,  Dec.  18,  1964; 

11:22  a.m.] 


[Lemon  Reg.  143] 

PART  910— LEMONS  GROWN  IN 
CALIFORNIA  AND  ARIZONA 

Limitation  of  Handling 
§  910.443  Lemon  Regulation  143. 

(a)  Findings.  (1)  Pursuant  to  the 
marketing  agreement,  as  amended,  and 
Order  No.  910,  as  pended  (7  CFR  Part 
910;  27  FR.  8346)',  regulating  the  han¬ 
dling  of  lemons  grown  in  California  and 
Arizona,  effective  under  the  applicable 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  upon  the  basis  of 
the  recommendation  and  information 
submitted  by  the  Lemon  Administrative 
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Committee,  established  under  the  said 
amended  marketing  agreement  and  or¬ 
der,  and  upon  other  available  informa¬ 
tion,  it  is  hereby  found  that  the  limita¬ 
tion  of  handling  of  such  lemons  as  here¬ 
inafter  provided  will  tend  to  effectuate 
the  declared  policy  of  the  act. 

(2)  It  is  hereby  further  found  that 
it  is  impracticable  and  contrary  to  the 
public  interest  to  give  preliminary  notice, 
engage  in  public  rule  making  procedure, 
and  postpone  the  effective  date  of  this 
section  imtil  30  days  after  publication 
hereof  in  the  Fkdbral  Register  (5  U.S.C. 
1001-1011)  because  the  time  intervening 
between  the  date  when  information  upon 
which  this  section  is  based  became 
available  and  the  time  when  this  sec¬ 
tion  must  become  effective  in  order  to 
effectuate  the  declared  policy  of  the  act 
is  insuflBcient,  and  a  reasonable  time  is 
permitted,  under  the  circumstances,  for 
preparation  for  such  effective  time;  and 
good  cause  exists  for  making  the  pro¬ 
visions  hereof  effective  as  hereinafter 
set  forth.  The  committee  held  an  open 
meeting  during  the  current  week,  after 
giving  due  notice  thereof,  to  consider 
supply  and  market  conditions  for  lemons 
and  the  need  for  regulation;  interested 
persons  were  afforded  an  opportunity  to 
submit  information  and  views  at  this 
meeting;  the  recommendation  and  sup¬ 
porting  information  for  regulation  dur¬ 
ing  the  period  specified  herein  were 
promptly  submitted  to  the  Department 
after  such  meeting  was  held;  the  pro¬ 
visions  of  this  section,  including  its  ef¬ 
fective  time,  are  identical  with  the  afore¬ 
said  recommendation  of  the  committee, 
and  information  concerning  such  pro¬ 
visions  and  effective  time  has  been  dis¬ 
seminated  among  handlers  of  such 
lemons;  it  is  necessary,  in  order  to  ef¬ 
fectuate  the  declared  policy  of  the  act,  to 
make  this  section  effective  during  the 
period  herein  specified;  and  compliance 
with  this  section  will  not  require  any 
special  preparation  on  the  part  of  per¬ 
sons  subject  hereto  which  cannot  be 
completed  on  or  before  the  effective 
date  hereof.  Such  committee  meeting 
was  held  on  December  15, 1964. 

(b)  Order,  ei)  The  respective  quan¬ 
tities  of  lemons  grown  in  California  and 
Arizona  which  may  be  handled  during 
the  period  beginning  at  12:01  a.m.,  P.s.t., 
December  20,  1964,  and  ending  at  12:01 
a.m.,  P,s.t.,  December  27, 1964,  are  hereby 
fixed  as  follows:  ~ 

(1)  District  1:  46,500  cartons; 

(ii)  District  2:  97,650  cartons; 

(iii)  Districts:  60,450 cartons. 

(2)  As  used  in  this  section,  “handled,” 
“District  1,”  “District  2,”  “District  3,” 
and  “carton”  have  the  same  meaning 
as  when  used  in  the  said  amended  mar¬ 
keting  agreement  and  order. 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7.U.S.C. 
601-674) 

Dated:  December  17,  1964. 

Ployd  P.  Hedlund, 
Director,  Fruit  and  Vegetable 
Division,  Agricultural  Mar¬ 
keting  Service. 

IF.R.  Doc.  64-13117;  Piled,  Dec.  18,  1964; 

8:61  a.m.] 


Chapter  X — ^Agricultural  Marketing 
Service  (Marketing  Agreements  and 
Orders;  Milk),  Department  of  Agri¬ 
culture 

[Milk  Order  No.  32] 

PART  1032— MILK  IN  SUBURBAN  ST. 

LOUIS  MARKETING  AREA 

Order  Amending  Order 
§  1032.0  Findings  and  determinations. 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  determi¬ 
nations  previously  made  in  connection 
with  the  issuance  of  the  siforesaid  order 
and  of  the  previously  issued  amendments 
thereto;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such  find¬ 
ings  and  determinations  may  be  in  con- 
fiict  with  the  findings  and  determina¬ 
tions  set  forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the  provi¬ 
sions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure  govern¬ 
ing  the  formulation  of  marketing  agree¬ 
ments  and  marketing  orders  (7  CPR  Part 
900) ,  a  public  hearing  was  held  upon  cer¬ 
tain  proposed  amendments  to  the  tenta¬ 
tive  marketing  agreement  and  to  the 
order  regulating  the  handling  of  milk  in 
the  Suburban  St.  Louis  marketing  area. 
Upon  the  basis  of  the  evidence  intro¬ 
duced  at  such  hearing  and  the  record 
thereof,  it  is  found  that: 

(1) .  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the  de¬ 
clared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as  deter¬ 
mined  pursuant  to  section  2  of  the  Act, 
are  not  reasonable  in  view  of  the  price 
of  feeds,  available  supplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
the  said  marketing  area,  and  the  mini¬ 
mum  prices  specified  in  the  order  as 
hereby  amended,  are  such  prices  as  will 
reflect  the  aforesaid  factors,  insure  a 
sufficient  quantity  of  pure  and  whole¬ 
some  milk,  and  be  in  the  public  interest; 

(3)  The  said  order  as  hereby  amended, 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity  speci¬ 
fied  in,  a  marketing  agreement  upon 
which  a  hearing  has  been  held. 

(b)  Determinations.  It  is  hereby  de¬ 
termined  that: 

(1)  The  refusal  or  failure  of  handlers 
excluding  cooperative  associations  spec¬ 
ified  in  section  8c(9)  of  the  Act)  of  more 
than  50  percent  of  the  milk,  which  is 
marketed  within  the  marketing  area,  to 
sign  a  proposed  marketing  agreement 
tends  to  prevent  the  effectuation  of  the 
declared  policy  of  the  Act;  “ 

(2)  The  issuance  of  this  order,  amend¬ 
ing  the  order,  is  the  only  practical  means 
pursuant  to  the  declared  policy  of  the 
Act  of  advancing  the  interests  of  pro¬ 


ducers  as  defined  in  the  order  as  herein 
amended;  and 

(3)  The  issuance  of  the  order  amend-  ’ 
ing  the  order  is  approved  or  favored  by 
at  least  two-thirds  of  the  producers  who 
during  the  determined  representative 
period  were  engaged  in  the  production 
of  milk  for  sale  in  the  marketing  area. 

Order  relative  to  handling.  It  is  there¬ 
fore  ordered,  that  on  and  after  the  ef- . 
fective  date  hereof,  the  handling  of  milk 
in  the  Suburban  St.  Louis  marketing  area 
shall  be  in  conformity  to  and  in  com¬ 
pliance  with  the  terms  and  conditions  of 
the  aforesaid  order,  as  amended  and  as 
hereby  further  amended,  as  follows: 

1.  Sections  1032.6  -through  1032.19  are 
revised  and  renumbered  to  read  as 
follows: 

§  1032.6  Suburban  St.  Ix>ui8  marketing 
area. 

“Suburban  St.  Louis  marketing  area”, 
hereinafter  called  “marketing  area” 
means  all  the  territory  within  the  follow¬ 
ing  counties  all  of  v/hich  are  in  the  State' 
of  Illinois  together  with  all  municipal 
corporations  therein  and  all  institutions 
owned  or  operated  by  the  Federal,  State, 
county  or  municipal  governments  lo¬ 
cated  wholly  or  partially  within  such 
counties: 

(a)  Northern  zone.  The  counties  of 
Bond,  Calhoun,  Fayette,  Greene,  Jersey, 
Macoupin  and  Montgomery. 

(b)  Base  zone.  The  counties  of  Clin¬ 
ton,  Franklin,  Jackson,  Jefferson,  Madi¬ 
son,  Marion,  Monroe,  Perry,  Randolph, 
St.  Clair  (except  Scott  Military  Reserva¬ 
tion,  East  St.  Louis,  Centerville,  Canteen 
and  Stites  Townships  and  the  city  of 
Belleville) ,  Washington  and  Williamson. 

§  1032.7  Producer. 

“Producer”  means  any  person,  other 
than  a  producer-handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act,  who  produces  milk 
in  compliance  with  the  Grade  A  inspec¬ 
tion  requirements  of  a  duly  constituted 
health  authority,  and  whose  milk  is  (a) 
received  at  a  pool  plant,  or  (b)  diverted 
as  producer  milk  pursuant  to  §  1032.14. 

§  1032.8  Producer-handler. 

“Producer-handler”  means  a  person 
who: 

(a)  Operates  a  distributing  plant  and 
processes  milk  from  his  own  farm  pro¬ 
duction,  and  who  distributes  all  or  a 
portion  of  such  milk  within  the  market¬ 
ing  area  on  a  route  but  who  receives  no 
milk  from  other  dairy  farmers  or  from 
nonpool  plants  in  the  form  of  fluid  milk 
products;  and 

(b)  Assumes  as  his  personal  enter¬ 
prise  and  risk  the  processing  and  dis¬ 
tribution  of  fluid  milk  products  and  the 
maintenance,  care  and  management  of 
dairy  animals  and  other  resources  neces¬ 
sary  to  produce  his  own  farm  milk  pro¬ 
duction.  ^ 

§  1032.9  ,  Handler. 

“Handler”  means: 

(a)  Any  person  in  his  capacity  as  the 
operator  of  a  pool  plant; 

(b)  Any  pwson  in  his  capacity  as  the 
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(^rator  of  a  partially  regulated  distrib¬ 
uting  plant; 

(c)  Any  coc^rative  association  with 
respect  to  milk  from  producers  diverted 
for  its  account  from  a  pool  plant  to  a 
nonpool  plant  or  another  pool  plant  pur¬ 
suant  to  9  1032.14; 

(d)  Any  coc^rative  association  with 
respect  to  the  milk  of  its  members  which 
is  delivered  from  the  farm  to  the  pool 
plant  of  another  handler  in  a  tank  truck 
owned  and  operated  by,  or  under  con¬ 
tract  to  such  cooperative  association,  if 
the  cooperative  association,  prior  to  de¬ 
livery,  notifies  in  writing  the  market  ad- 
ndnlstrator  and  the  handler  to  whose 
plant  the  milk  is  delivered,  that  it  will 
be  the  handler  for  the  milk.  Milk  so 
delivered  shall  be  deemed  to  have  been 
received  by  the  cooperative  association 
at  a  pool  plant  at  the  location  of  the  pool 
plant  to  which  it  is  delivered;  and 

(e)  A  producer-handler,  or  any  per¬ 
son  who  operates  an  other  order  plant 
described  in  9  1032.61. 

§  1032.10  Distributing  plant. 

“Distributing  plant”  means  any  plant 
at  which  fluid  milk  products  are  proc¬ 
essed  and  packaged  and  from  which 
Grade  A  fluid  milk  products  are  disposed 
of  on  a  route  (s)  in  the  marketing  area 
during  the  month. 

§  1032.11  Supply  plant. 

“Supply  plsmt”  means  any  plant  at 
which  Grade  A  milk  is  received  from 
dairy  farmers  and  from  which  fluid  milk 
products  are  moved  to  a  distributing 
plant. 

§  1032.12  Pool  plant. 

“Pool  plant”  means: 

(a)  A  distributing  plant,  other  than 
that  of  a  producer-handler  or  one  de¬ 
scribed  in  9  1032.61,  from  which  during 
the  month; 

(1)  Disposition  of  fluid  milk  products 
in  the  marketing  area  on  routes  is  equal 
to  10  percent  or  more  of  its  Grade  A  re¬ 
ceipts  from  dairy  farmers  and  coopera¬ 
tive  associations  in  their  capacity  as 
handlers  pursuant  to  9  1032.9(d) ,  or 
from  which  an  average  of  not  less  than 
7,000  pounds  per  day  of  fluid  milk  prod¬ 
ucts  is  distributed  on  routes  in  the  mar¬ 
keting  area;  and 

(2)  Total  disposition  of  fluid,  milk 
products  on  routes  is  equal  to  50  percent 
or  more  of  its  Grade  A  receipts  from 
dairy  farmers  and  cooperative  associa¬ 
tions  in  their  capacity  as  handlers  pur¬ 
suant  to  §  1032.9(d)  during  the  months 
of  August  through  February  and  40  per¬ 
cent  during  all  other  months ; 

(b)  A  supply  plant  from  which  during 
the  month  an  amount  equal  to  50  per¬ 
cent  or  more  of  its  receipts  of  Grade  A 
Milk  from  dairy  farmers  and  from  coop¬ 
erative  associations  in  their  capacity  as 
handlers  pursuant  to  9  1032.9(d)  is 
woved  to  and  received  at  a  pool  plant(s) 
described  in  paragraph  (a)  of  this 
section. 

(c)  Any  supply  plant  during  the 
months  of  February  through  August  that 

pool  plant  during  each  of  the  pre¬ 
ceding  months  of  September  through 
J^imry,  unless  the  operator  of  such 
Plant  notifies  the  market  administrator 
m  writing  before  the  first  day  of  any 


such  month  of  his  intention  to  withdraw 
such  plant  as  a  pool  plant,  in  which  case 
such  plant  shall  thereafter  be  a  non¬ 
pool  plant  until  it  again  meets  the  ship¬ 
ping  requirements  set  forth  in  para¬ 
graph  (b)  of  this  section. 

§  1032.13  Nonpool  plant. 

‘‘Nonpool  plant”  means  any  milk  re¬ 
ceiving,  manufacturing  or  processing 
plant  other  than  a  pool  plant.  The  fol¬ 
lowing  categories  of  nonpool  plants  are 
further  defined  as  follows: 

(a)  “Other  order  plant”  means  a  plant 
that  is  fully  subject  to  the  pricing  and 
pooling  provisions  of  another  order 
issued  pursuant  to  the  Act; 

(b)  “Producer-handler  plant”  means 
a  plant  operated  by  a  producer-handler 
as  defined  in  any  order  (including  this 
part)  issued  pursuant  to  the  Act ; 

(c)  “Partially  regulated  distributing 
plant”  means  a  nonpool  plant  that  is 
neither  an  other  order  plant  nor  a  pro¬ 
ducer-handler  plant,  from  which  fluid 
milk  products  labeled  Grade  A  in  con¬ 
sumer-type  packages  or  dispenser  units 
are  distributed  on  routes  in  the  market¬ 
ing  area  during  the  month ; 

(d)  “Unregulated  supply  plant” 
means  a  nonpool  plant  that  is  neither  an 
other  order  plant  nor  a  producer-handler 
plant,  from  which  Grade  A  fluid  milk 
products  are  shipped  to  a  pool  plant. 

§  1032.14  Producer  milk. 

“Producer  milk”  means  all  skim  milk 
and  butterfat  contained  in  milk  which 
is: 

(a)  Received  during  the  month  (1)  by 
a  cooperative  association  in  its  capacity 
as  a  handler  pursuant  to  9  1032.9  (c)  or 
(d) ,  or  (2)  at  a  pool  plant  directly  from 
producers  (including  milk  which  is 
commingled  at  a  reload  point)  except 
that  received  by  diversion  pursuant  to 
paragraph  (b)(1)  of  this  section:  Pro¬ 
vided,  That  milk  received  at  a  pool  plant 
by  diversion  from  a  plant  at  which  such 
milk  would  be  fully  subject  to  the  pricing 
and  pooling  imder  the  terms  or  provi¬ 
sions  of  another  order  issued  pursuant 
to  the  Act  shall  not  be  producer  milk;  or 

(b)  Diverted  by  the  operator  of  a  pool 
plant  or  by  a  cooperative  association 
subject  to  the  following  conditions: 

(1)  IMverted  during  the  month  from 
a  pool  plant  to  another  pool  plant(s) 
for  not  more  days  of  production  of  pro-  ' 
ducer  milk  by  such  producer  than  is 
physically  received  at  a  pool  plant  (s) 
pursuant  to  paragraph  (a)  of  this 
section ; 

(2)  Inverted  from  a  pool  plant  to  a 
nonpool  plant(s)  at  which  the  handling 
of  milk  is  not  fully  subject  to  the  pricing 
and  pooling  provisions  of  another  order 
issued  pursuant  to  the  Act  on  any  day 
during  the  months  of  February  through 
August  and  in  any  other  month  for  not 
more  days  of  production  of  producer 
milk  by  such  producer  than  is  physically 
received  at  a  pool  plant(s)  pursuant  to 
paragraph  (a)  of  this  section; 

(3)  Diverted  during  the  month  from 
a  pool  plant  to  a  nonpool  plant(s)  at 
which  the  handling  of  milk  is  fully  sub¬ 
ject  to  the  pricing  and  pooling  provisions 
of  another  order  issued  pursuant  to  the 
Act  for  not  more  days  of  production  of 
producer  milk  by  such  producer  than  is 


received  at  a  pool  plant  (s)  pursuant  to 
paragraph  (a)  of  this  section:  Provided, 
That  milk  so  diverted  shall  not  be  pro¬ 
ducer  milk  if,  notwithstanding  the  pro¬ 
visions  of  this  subparagraph,  the  milk  is 
unconditionally  subject  to  the  pricing 
and  pooling  provisions  of  the  other 
order; 

(4)  Milk  diverted  for  the  account  of 
a  handler  in  his  capacity  as  operator 
of  a  pool  plant  shall  be  deemed  to  have 
been  received  at  the  pool  plant  from 
which  diverted;  and 

(5)  Milk  diverted  for  the  account  of  a 
cooperative  association  shall  be  deemed 
to  have  beer  received  by  the  cooperative 
association  at  a  pool  plant  at  the  loca¬ 
tion  of  the  pool  plant  from  which  di¬ 
verted. 

§  1032.15  Other  source  milk. 

“Other  source  milk”  means  all  skim 
milk  and  butterfat  contained  in: 

(a)  Receipts  dining  the  month  of  fluid 
milk  products  except: 

(1)  Fluid  milk  products  received  from 
pool  plants; 

( 2 )  Producer  milk ;  and 

(3)  Inventory  of  fluid  milk  products 
on  hand  at  the  beginning  of  the  month ; 

(b)  Products  other  than  fluid  milk 
products,  from  any  source  (including 
those  produced  at  the  plant)  which  are 
reprocessed  or  converted  to  another 
product  in  the  plant  during  the  month; 
and 

(c)  Any  disappearance  of  nonfluid 
milk  products  not  otherwise  accounted 
for. 

§  1032.16  Fluid  milk  product. 

“Fluid  milk  product”  means  milk,  skim 
milk,  buttennilk,  flavored  milk,  milk 
drinks  (plain  or  flavored) ,  cream  (sweet 
or  sour) ,  concentrated  milk,  fortified 
milk  or  skim  milk,  reconstituted  milk  or 
skim  milk  and  mixtures  of  mUk,  skim 
milk  or  cream  (except  frozen  dessert 
mixes,  eggnog,  aerated  cream,  and 
sterilized  products  in  hermetically  sealed 
containers) . 

§  1032.17  Doute. 

“Route”  means  a  delivery  (including 
disposition  from  a  plant  store  or  from  a 
distribution  point  and  distribution  by 
a  vendor  or  vending  machine)  of  any 
fluid  milk  product  to  a  retail  or  whole¬ 
sale  outlet  other  than  a  pool  plant  or  a 
nonpool  plant. 

§  1032.18  Chicago  butter  price. 

“Chicago  butter  price”  means  the 
simple  average,  as  computed  by  the  mar¬ 
ket  administrator,  of  the  daily  whole¬ 
sale  selling  prices  (using  Uie  midpoint  of 
any  price  range  as  one  price)  per  pound 
of  92-score  bulk  creamery  butter  at  Chi¬ 
cago  as  reported  during  the  month  by 
the  Department. 

§  1032.19  Reload  point. 

“Reload  point”  means  a  location  at 
which  facilities  approved,  by  a  health 
authority  exercising  jurisdiction  in  the 
marketing  area,  only  for  the  transfer  of 
milk  from  one  tank  truck  to  another  and 
for  the  washing  of  tank  trucks  and  at 
which  milk  moved  from  the  farm  in  a 
tank  truck  is  commingled  in  a  tank  truck 
with  milk  from  other  tank  trucks  before 
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entering  a  milk  plant:  Provided,  That 
reloading  facilities  on  the  premises  of  a 
plant  having  equipment  f(H:  the  receiv¬ 
ing.  cooling,  storlxig  and  processing  milk, 
which  equipment  Is  In  current  use,  shall 
be  consldei^  a  suiH>ly  plant  rather  than 
a  reload  point. 

2.  Paragraph  (i)  of  §  1032.22  is  revised 
to  read  as  follows: 

§  1032.22  Duties. 

***** 

(i)  On  or  before  the  12th  day  after  the 
end  of  each  month,  report  to  each  coop¬ 
erative  association  which  so  requests,  the 
class  utiliza^on  of  producer  milk  re¬ 
ceived  by  each  handler  from  members  of 
the  association.  For  the  purpose  of  this 
report,  the  milk  caused  to  be  so  delivered 
by  an  association  shall  be  prorated  to 
each  class  in  the  proportion  that  the  total 
receipts  of  milk  received  from  producers 
by  such  handler  were  used  in  each  class. 
•  «  *  «  * 

3.  Section  1032.41  is  revised  to  read  as 
follows: 

§  1032.41  Qaases  of  utilization. 

Subject  to  the  conditions  set  forth  in 
§§  1032.42  to  1032.46  the  classes  of  utiliza¬ 
tion  shall  be  as  follows: 

(a)  Class  I.  Class  I  shall  be  all  skim 
milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  fluid 
milk  products,  except  those  classified 
pursuant  to  paragraph  (b)  (2),  (3),  (4)  , 
(5) ,  and  (6)  of  this  section.  Huid  milk 
products  which  have  been  fortified  by 
the  addition  of  nonfat  solids  shall  be 
Class  I  in  an  amount  equal  only  to  the 
weight  of  an  equal  volume  of  an  unmod¬ 
ified  product  of  the  same  nature  and 
butterfat  content;  and 

(2)  Not  accounted  for  as  Class  n. 

(b)  Class  n.  Class  n  shall  be : 

(1)  All  skim  milk  and  butterfat  used 
to  produce  any  product  other  than  a 
fluid  milk  product ; 

(2)  All  skim  milk  and  butterfat  dis¬ 

posed  of  in  bulk  to  commercial  food 
processors  and  used  in  a  food  product 
prepared  for  consumption  off  the 
premises;  ^ 

(3)  All  skim  milk  authorized  by  the 
market  administrator  to  be  dumped ; 

(4)  All  skim  milk  and  butterfat  ac¬ 
counted  for  as  disposed  of  for  livestock 
feed; 

(5)  The  inventories  of  fluid  milk  prod¬ 
ucts  on  hand  at  the  end  of  the  month ; 

(6)  The  skim  milk  and  butterfat  con¬ 
tained  in  that  portion  of  “fortified”  fluid 
milk  products  not  classified  as  Class  I 
pursuant  to  paragraph  (a)(1)  of  this 
section; 

(7)  In  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned  pursuant 
to  §  1032.46(b)  (1),  but  not  to  exceed  the 
following: 

(i)  Two  percent  of  milk  received  di¬ 
rectly  from  producers;  plus 

(ii)  One  and  one-half  percent  of  milk 
received  in  bulk  tank  lots  from  pool 
plants  of  other  handlers;  plus 

(iii)  One  and  one-half  percent  of  milk 
received  from  a  cooperative  association 
which  is  the  hstndler  for  such  milk  pur¬ 
suant  to  S  1032.9(d) ;  plus 


(tv)  One  and  one-half  percent  of  re¬ 
ceipts  of  fluid  milk  products  in  bulk  from 
an  othOT  order  plant,  exclusive  of  the 
quantity  for  which  Class  n  utilization 
was  requested  by  the  operator  of  such 
plant  and  the  handler;  less 

(V)  One  and  one-half  percent  of  milk 
disposed  of  in  bulk  tank  lots  to  plants 
of  other  handlers  (except  when  the  milk 
is  diverted,  the  applicable  percentage 
shall  be  two  percent)  and  to  nonpool 
plants;  and 

(8)  In  shrinkage  of  skim  milk  and  but¬ 
terfat,  respectively,  assigned  pursuant  to 
§  1032.46(b)(2). 

4.  In  S  1032.43  the  text  of  paragraph 
(a)  preceding  subparagraph  (1),  all  of 
paragraph  (c),  the  text  of  paragraph 
(d)  preceding  subparagraph  (1) ,  and  the 
text  of  paragraph  (e)  preceding  sub- 
paragraph  (1)  are  revised  to  read  as 
f(^ows: 

§  1032.43  Transfers. 

***** 

(a)  At  the  utilization  indicated  by 
both  handlers,  otherwise  as  Class  I  milk, 
if  transferred  or  diverted  to  the  pool 
plant  of  another  handler,  subject  in 
either  event  to  the  following  conditions: 
***** 

(c)  As  Class  I  milk,  if  transferred  or 
diverted  to  a  nonpool  plant  that  is  neither 
an  other  order  plant  nor  a  producer- 
handler  plant,  located  more  than  450 
miles  from  the  Coimty  Courthouse  in 
Vandalia,  Illinois,  by  shortest  high¬ 
way  distance  as  determined  by  the 
market  administrator,  except  that  cream 
so  transferred  may  be  classified  as 
Class  n  if  the  handler  claims  Class 
n  use  and  establishes  that  such  cream 
was  transferred  to  a  nonpool  plant 
without  Grade  A  certification  and  that 
each  container  was  labeled  or  tagged  to 
indicate  that  the  contents  were  for  man¬ 
ufacturing  use  and  that  the  shipment 
was  so  invoiced. 

(d)  As  Class  I  milk,  if  transferred  or 
diverted  in  bulk  to  a  nonpool  plant  that 
is  neither  an  other  order  plant  nor  a 
producer-handler  plant,  located  not  more 
than  450  miles  from  the  County  Court¬ 
house  in  Vandalia,  Illinois,  unless  the  re¬ 
quirement  of  subparagraphs  (1)  and  (2) 
of  this  paragraph  are  met,  in  which  case 
the  skim  milk  and  butterfat  so  trans¬ 
ferred  or  diverted  shall  be  classified  in 
accordance  with  the  assignment  result¬ 
ing  from  subparagraph  (3)  of  this  para¬ 
graph; 

***** 

(e)  As  follows,  if  transferred  or  di¬ 
verted  to  an  other  order  plant  in  excess 
of  receipts  from  such  plant  in  the  same 
category  as  described  in  subparagraph 
(1),  (2),  or  (3)  of  this  paragraph: 

§  1032.45  [Amended] 

5.  In  §  1032.45(a)  (1)  the  reference 
“§  1032.41(b)(6)”  is  changed  to  “§  1032. 
41(b)(7)”. 

§  1032.46  [Amended] 

6.  In  §  1032.46(b)  the  references  to 
“  1032.41(b)  (6)”  are  changed  to  “§  1032. 
46(b)  (7)”. 

7.  Section  1032.50  is  revised  to  read 
as  follows: 


§  1032.50  Basic  formula  price. 

The  basic  formula  price  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Wisconsin  and  Minnesota,  as  reported 
by  the  Department  for  the  month.  Such 
price^  shall  be  adjusted  to  a  3.5  percent 
butterfat  basis  by  a  butterfat  differen¬ 
tial  rounded  to  the  nearest  one-tenth 
cent  computed  at  0.12  times  the  Chicago 
butter  price  for  the  month.  The  basic 
formula  price  shall  be  rounded  to  the 
nearest  full  cent. 

8.  Section  1032.51  is  revised  to  read  as 
follows: 

§  1032.51  Class  prices. 

The  respective  minimum  prices  per 
hundredweight  to  be  paid  by  each  han¬ 
dler  f.o.b.  his  plant  for  milk  received 
from  producers  or  from  a  cooperative 
association  during  the  month  shall  be  as 
follows: 

(a)  Class  I  price.  (1)  The  Class  I 
price  for  plants  located  in  the  Base  Zone 
shall  be  the  basic  formula  price  for  the 
preceding  month  plus  $1.50  during  each 
of  the  months  of  August  through  No¬ 
vember;  plus  $1.10  during  each  of  the 
months  of  March  through  June  and  plus 
$1.30  during  all  other  months.  Such 
price  shall  be  increased  or  decreased  re¬ 
spectively,  by  whatever  amounts  the 
Class  I  prices  computed  pursuant  to  Part 
1030  (Chicago)  and  Part  1062  (St.  Louis, 
Missouri)  are  increased  or  decreased  by 
the  supply-demand  adjustors  computed 
for  such  month  imder  such  Parts:  Pro¬ 
vided,  That  the  price  so  determined 
shall  be  increased  15  cents  per  hundred¬ 
weight  from  the  effective  date  of  this 
amended  order  through  March  31, 1965; 
and 

(2)  The  Class  I  price  at  plants  in  the 
Northern  Zone  shall  be  five  cents  less 
than  the  price  computed  pursuant  to 
subparagraph  (1)  of  this  paragraph; 

(b)  Class  II  price.  The  Class  II  price 
shall  be  the  basic  formula  price  for  the 
month. 

9.  Section  1032.61  is  revised  to  read  as 
follows: 

§  1032.61  Plants  subject  to  other  Fed¬ 
eral  orders. 

In  the  case  of  a  handler  .in  his  capacity 
as  operator  of  a  plant  specified  in  para¬ 
graphs  (a) ,  (b) ,  and  (c)  of  this  section 
the  provisions  of  this  part  shall  not  apply 
except  that  such  handler  shall,  with  re¬ 
spect  to  his  total  receipts  and  disposition 
of  skim  milk  and  butterfat,  make  reports 
to  the  market  administrator  at  such  time 
and  in  such  mariner  as  the  market  ad¬ 
ministrator  may  require  and  allow  veri¬ 
fication  of  such  reports  by  the  market 
administrator. 

(a)  A  distributing  plant  from  which 
the  Secretary  determines  a  greater  por¬ 
tion  of  fluid  milk  products  is  disposed  of 
on  routes  in  another  marketing  area  reg¬ 
ulated  by  another  order  issued  pursuant 
to  the  Act  and  which  is  fully  subject  to 
such  other  order:  Provided,  That  a  dis-. 
tributing  plant  which  was  a  pool  plant 
under  this  order  in  the  immediately  pre¬ 
ceding  months  shall  continue  to  be  su^ 
Ject  to  all  of  the  provisions  of  this  part 
until  the  third  consecutive  month  in 
which  a  greater  proportion  of  its  Class  I 
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disposition  on  routes  is  made  In  such 
other  marketing  area  imless,  notwith¬ 
standing  the  provisions  of  this  para¬ 
graph,  it  is  regulated  by  such  other 
order; 

(b)  A  distributing  plant  meeting  the 
requirements  of  §  1032.12(a)  which  also 
meets  the  poo^g  requirements  of  an¬ 
other  marketiiig  order  on  the  basis  of 
distribution  in  such  other  marketing 
area  and  from  which  the  Secretary  de¬ 
termines  a  greater  quantity  of  Class  I 
miiic  is  so  disposed  of  during  the  month 
on  routes  in  this  marketing  area  than  is 
so  disposed  of  in  such  other  marketing 
area  but  which  plant  is  nevertheless  fully 
regulated  under  such  other  marketing 
order;  and 

(c)  Any  plant  qualified  pursuant  to 
§  1032.12(c)  for  any  portion  of  the  pe¬ 
riod  of  February  through  August,  inclu¬ 
sive,  that  the  milk  at  such  plant  is  sub¬ 
ject  to  the  classification  and  pricing 
provisions  of  another  order  Issued  pur¬ 
suant  to  the  Act. 

§  1032.62  [Amended] 

10.  In  §  1032.62(a)  the  reference  to 
"i  1032.13(b)”  is  changed  to  ”§  1032.12 
(b)”. 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Effective  date:  February  1, 1965. 

Signed  at  Washington,  D.C.,  on  De¬ 
cember  16, 1964. 

George  L.  Mehren, 
Assistant  Secretary. 

[?il.  Doc.  64-13086;  FUed,  Dec.  18,  1964; 

8:51  a.m.] 


[MUk  Order  62] 

PART  1062— MILK  IN  ST.  LOUIS, 
MO.,  MARKETING  AREA 

Order  Amending  Order 

§  1062.0  Findings  and  determinations. 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  determi¬ 
nations  previously  made  in  connection 
with  the  issuance  of  the  aforesaid  order 
and  of  the  previously  issued  amendments 
thereto;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  afllrmed,  except  insofar  as  such 
findings  and  determinations  may  be  in 
conflict  with  the  findings  and  determi¬ 
nations  set  forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the  provi¬ 
sions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
l^es  of  practice  and  procedure  govern¬ 
ing  the  formulation  of  marketing  agree¬ 
ments  and  marketing  orders  (7  C3FR  Part 
900),  a  public  hearing  was  held  upon 
wrtain  proposed  amendments  to  ttie  ten¬ 
tative  marketing  agreement  and  to  the 
order  regulating  the  handling  of  milk  in 
toe  St.  Louis,  Missouri,  marketing  area. 
Upon  the  basis  of  the  evidence  intro¬ 
duced  at  such  hearing  and  the  record 
thereof,  it  is  found  that : 

^1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 


thereof,  will  tend  to  effectuate  the  de¬ 
clared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as  de¬ 
termined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feeds, 
and  other  economic  conditions  which  af¬ 
fect  market  supply  and  demand  for  milk 
in  the  said  marketing  area,  and  the  mini¬ 
mum  prices  specified  in  the  order  as 
hereby  amended  are  such  prices  as  will 
refiect  the  aforesaid  factors,  insure  a  suf¬ 
ficient  quantity  of  pure  and  wholesome 
milk,  and  be  in  the  public  interest; 

(3)  The  said  order  as  hereby  amended, 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of  in¬ 
dustrial  or  commercial  activity  specified 
in,  a  marketing  agreement  upon  which  a 
hearing  has  been  held; 

(4)  All  milk  and  milk  products  han¬ 
dled  by  handlers,  as  defined  in  the  order 
as  hereby  amended,  are  in  the  current  of 
interstate  commerce  or  directly  burden, 
obstruct,  or  affect  interstate  commerce 
in  milk  or  its  products;  and 

(5)  It  is  hereby  foimd  that  the  neces¬ 
sary  expense  of  the  market  administrator 
for  the  msdntenance  and  functioning  of 
such  agency  will  require  the  payment  by 
each  handler,  as  his  pro  rata  share  of 
such  expense,  two  and  one-half  cents 
per  himdredweight  or  such  lesser  amount 
as  the  Secretary  may  prescribe,  with  re¬ 
spect  to  (a)  producer  milk  and  such  han¬ 
dler’s  own  production,  (b)  other  source 
milk  allocated  to  Class  I  pursuant  to 
§  1062.45(a)  (3)  and  (7)  and  the  corre¬ 
sponding  steps  of  §  1062.45  (b)  and  (c) 
Class  I  milk  disposed  of  on  routes  in  the 
marketing  area  from  partially  regulated 
city  plants  that  exceeds  the  himdred- 
weight  of  Class  I  milk  received  during 
the  month  at  such  plant  from  pool  plants 
and  other  order  plants. 

(b)  Determinations.  It  is  hereby  de¬ 
termined  that; 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations  spec¬ 
ified  in  section  8c(9)  of  the  Act)  of  more 
than  50  percent  of  the  milk,  which  is 
marketed  within  the  marketing  area,  to 
sign  a  proposed  marketing  agreement, 
tends  to  prevent  the  effectuation  of  the 
declared  policy  of  the  Act; 

(2)  The  issuance  of  thbs  order,  amend¬ 
ing  the  order,  is  the  only  practical  means 
pursuant  to  the  declared  policy  of  the 
Act  of  advancing  the  interests  of  pro¬ 
ducers  as  defined  in  the  order  as  herein 
amended;  and 

(3)  The  issuance  of  the  order  amend- 
,  ing  the  order  is  approved  or  favored  by 

at  least  two-thirds  of  the  producers  who 
participated  in  a  referendum  and  who 
during  the  determined  representative 
period  were  engaged  in  the  production  of 
milk  for  sale  in  the  marketing  area. 

Order  relative  to  handling.  It  is  there¬ 
fore  ordered,  that  on  and  after  the  effec¬ 
tive  date  hereof  the  handling  of  milk  in 
the  St.  Louis,  Missouri,  marketing  area 
shall  be  in  conformity  to  and  in  com¬ 
pliance  with  the  terms  and  conditions  of 
the  aforesaid  order,  as  amended,  and  as 
hereby  further  amended,  as  follows: 

1.  Section  1062.6  is  revised  to  read  as 
follows: 


§  1062.6  St.  Louis,  Missouri,  marketing 
area. 

“St.  Louis,  Missouri,  marketing  area”, 
hereinafter  called  the  “marketing  area”, 
means  the  territory  within  the  corporate 
limits  of  the  cities  of  St.  Louis  and  St. 
Charles  and  the  territory  within  the 
counties  of  Bollinger,  Cape  Girardeau, 
Crawford,  Franklin,  Jefferson,  Perry,  St. 
^Francois,  Ste.  Genevieve,  St.  Louis,  and 
Washington,  all  in  Missouri;  and  the  ter¬ 
ritory  within  Scott  Military  Reservation, 
and  East  St.  Louis,  Centerville,  Canteen, 
and  Stites  Townships,  and  the  city  of 
Belleville,  all  in  St.  Clair  County,  Il¬ 
linois. 

2.  Section  1062.7  is  revised  to  read  as 
follows: 

§  1062.7  Producer. 

“Producer”  means  any  person,  other 
than  a  producer-handler  as  defined  in 
any  order  (including  this  part)  issued 
pursuant  to  the  Act,  who  produces  milk 
in  compliance  with  the  Grade  A  inspec¬ 
tion  requirements  of  a  duly  constituted 
health  authority  and  whose  milk  is  (a) 
received  at  a  pool  plant,  or  (b)  diverted 
as  producer  milk  pursuant  to  §  1062.14. 

3.  Section  1062.10  is  revised  to  read  as 
follows: 

§  1662.10  Pool  plant. 

“Pool  plant”  means: 

(a)  A  city  plant  from  which  not  less 
than  50  percent  of  the  receipts  of  ap¬ 
proved  milk  from  dairy  farmers,  coop¬ 
erative  associations  in  their  capacity  as 
handlers  pursuant  to  §  1062.12(d) ,  and 
country  plants  is  distributed  during  the 
month  as  Class  I  milk  on  routes  and 
from  which  not  less  than  10  percent  of 
such  receipts  or  an  average  of  not  less 
than  7,000  pounds  per  day,  whichever  is 
less,  is  distributed  on  routes  in  the  mar¬ 
keting  area:  Provided,  That  a  plant 
which  qualifies  as  a  pool  plant  pursuant 
to  this  paragraph  during  the  month  shall 
be  a  pool  plant  during  the  following 
month; 

(b) ,  A  country  plant  from  which  not 
less  than  20  percent  of  receipts  during 
the  month  of  approved  milk  from  dairy 
farmers  and  cooperative  associations  in 
their  capacity  as  handlers  pursuant  to 
§  1062.12(d)  is  shipped  to  city  plants 
which  are  pool  plants  pursuant  to  para¬ 
graph  (a)  of  this  section; 

(c)  A  country  plant  during  the  months 
of  March  through  August  that  was  a  pool 
plant  in  each  of  the  preceding  months 
of  September  through  February,  unless 
the  operator  of  such  plant  submits  a 
written  request  to  the  market  adminis¬ 
trator  that  such  plant  not  be  a  pool 
plant,  such  nonpool  status  to  be  effective 
the  first  month  following  receipt  of  such 
notice  and  thereafter  until  the  plant 
qualifies  as  a  pool  plant  on  the  basis  of 
shipments; 

(d)  A  country  plant  operated  by,  or 
under  contract  to  a  cooperative  associa¬ 
tion  if  50  percent  of  the  total  milk  sup¬ 
ply  of  producers  who  are  members  of 
such  an  association  has  during  the  imme¬ 
diately  preceding  12  months  been: 

(1)  Shipped  directly  from  farms  to 
pool  city  plants; 

(2)  Transferred  from  a  country  plant 
operated  by,  or  under  contract  to,  the 
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cooperative  assodation  to  a  city  pool 
plant;  or 

(3)  Shipped  directly  from  farms  to 
pool  coimtiT  plants  not  operated  by  a 
cooperative  association. 

4.  Section  1062.14  is  revised  to  read  as 

follows:  ^ 

§  1062.14  Producer  milk. 

"Producer  milk"  means  all  skim  milk 
and  butterfat  contained  in  milk  which  is: 

(a)  Received  during  the  month  (1)  by 
a  cooperative  association  in  its  capacity 
as  a  handler  pursuant  to  1  1062.9 ^(c)  or 
(d) ,  or  (2)  at  a  pool  plant  direct  from 
producers  (including  milk  which  Is  com¬ 
mingled  at  a  reload  point)  except  that 
received  by  diversion  pursuant  to  para¬ 
graph  (b)(1)  of  this  section:  Provided, 
That  milk  received  at  a  pool  plant  by 
diversion  frcnn  a  plant  at  which  such 
milk  would  be  fully  subject  to  the  pricing 
and  pooling  imder  the  terms  and  pro¬ 
visions  of  another  order  issued  pursuant 
to  the  Act  shall  not  be  producer  milk;  or 

(b)  Diverted  pursuant  to  subpara¬ 
graphs  (1),  (2),  and  (3)  of  this  para- 
grs^h  by  the  operator  of  a  pool  plant  or 
by  a  cooperative  association  in  its  ca¬ 
pacity  as  a  handler.  Milk  so  diverted 
shall  be  deemed  to  have  been  received  at 
the  location  of  the  pool  plant  from  which 
diverted,  except  that  milk  diverted  from 
a  pool  city  plant  to  a  nonpool  plant  lo¬ 
cated  more  than  110  airline  miles  from 
the  City  Hall  in  St.  Louis  shall  be  deemed 
to  have  been  received  at  a  pool  plant  at 
the  same  location  as  the  nonpool  plant 
to  which  diverted. 

(1)  Diverted  during  the  month  from 
a  pool  plant  to  another  pool  plant(s) 
for  not  more  than  16  days'  production; 

(2)  Diverted  from  a  pool  plant  to  a 
nonpool  plant(s)  at  which  the  handling 
of  milk  is  not  fully  subject  to  the  pricing 
and  pooling  provisions  of  another  order 
issued  pursuant  to  the  Act  on  any  day 
during  the  months  of  March  through 
August  and  in  any  other  month  for  not 
more  than  16  days’  production; 

(3)  Diverted  during  the  month  from 
a  pool  plant  to  a  nonpool  plant(s)  at 
which  the  handling  of  milk  is  fully  sub¬ 
ject  to  the  pricing  and  pooling  provisions 
of  another  order  issued  pursuant  to  the 
Act  for  not  more  than  16  days'  produc¬ 
tion;  Provided,  That  milk  so  diverted 
shall  not  be  producer  milk  If,  notwith¬ 
standing  the  provisions  of  this  subpara¬ 
graph,  the  milk  is  fully  subject  to  the 
pricing  and  pooling  provisions  of  the 
other  order. 

5.  Section  1062.16  is  revised  to  read  as 
follows: 

§  1062.16  Other  source  milk. 

"Other  source  milk”  means  all  skim 
milk  and  butterfat  contained  in: 

(a)  Receipts  during  the  month  of 
fluid  milk  products  except: 

(1)  Fluid  milk  products  received  from 
pool  plants; 

(2)  Producer  milk;  and 

(3)  Inventory  of  fluid  milk  products 
on  hand  at  the  beginning  of  the  month; 

(b)  Products,  other  than  fluid  milk 
products,  from  any  source  (including 
those  produced  at  the  plant)  which  are 
reprocessed  or  converted  to  another 


product  in  the  plant  during  the  month; 
and 

(c)  Any  disappearance  of  nonfluid 
milk  products  not  otherwise  accounted 
tor. 

'§  1062.17  [Revoked] 

6.  Section  1062.17  is  revoked. 

7.  Section  1062.41  is  revised  to  read 
as  follows: 

§  1062.41  Classes  of  utilization. 

Subject  to  the  conditions  set  forth  in 
§§  1062.42  through  1062.46,  the  classes 
of  utilization  shall  be  as  follows : 

(a)  Class  I  milk.  Class  I  milk  shall  be 
all  skim  milk  and  butterfat: 

(1)  Disposed  of  in  the  form  of  fluid 
milk  products,  except  those  classifled 
pursuant  to  paragraph  (b)  (2),  (3),  and 

(4)  of  this  section.  Fluid  milk  products 
which  have  been  fortifled  by  the  addition 
of  nonfat  solids  shall  be  Class  I  in  an 
amotmt  equal  only  to  the  weight  of  an 
equal  volume  of  an  luunodifled  product 
of  the  same  nature  and  butterfat  con¬ 
tent;  and 

(2)  Not  accounted  for  as  Class  n. 

(b)  Class  II  milk.  Class  n  milk  shall 
be  all  skim  milk  and  butterfat: 

(1)  Accounted  for  and  used  to  produce 
any  product  other  than  a  fluid  milk  prod¬ 
uct; 

(2)  All  skim  milk  and  butterfat  au¬ 
thorized  by  the  market  administrator  to 
be  dumped; 

(3)  All  skim  milk  and  butterfat  ac¬ 
counted  for  as  disposed  of  for  livestock 
feed; 

(4)  In  inventory  of  fluid  milk  products 
on  hand  at  the  end  of  the  month; 

(5)  The  weight  of  the  skim  milk  in 
fortifled  fluid  milk  products  not  classi¬ 
fled  as  Class  I  pursuant  to  paragraph  (a) 

(1)  of  this  section; 

(6)  In  shrinkage  of  skim  milk  and 
butterfat,  respectively,  but  not  to  ex¬ 
ceed  the  followii^: 

(i)  Two  percent  of  milk  received  from 
dairy  farmers  exclusive  of  that  diverted 
pursuant  to  §  1062.14 ;  plus 

(ii)  One  and  one-half  percent  of  milk 
received  in  bulk  tank  lots  from  pool 
plants  of  other  handlers;  plus 

(iii)  One  and  one-half  percent  of  re¬ 
ceipts  of  fluid  milk  products  in  bulk  tank 
lots  from  other  order  plants,  exclusive 
of  the  quantity  for  which  Class  n  utili¬ 
zation  was  requested  by  the  operators  of 
such  plants  and  the  handler ;  plus 

(iv)  One  and  one-half  percent  of  re¬ 
ceipts  of  fluid  milk  products  in  bulk  tank 
lots  from  umegulated  country  plants, 
exclusive  of  the  quantity  for  which  Class 
II  utilization  was  requested  by  the  han¬ 
dler;  less 

(V)  One  and  one-half  percent  of  milk 
disposed  of  in  bulk  tank  lots  to  pool 
plants  of  other  handlers  and  to  nonpool 
plants  (exclusive  of  milk  diverted  pur¬ 
suant  to  §  1062.14) ;  and 

(7)  In  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned  pursuant 
to  §  1062.46(b)(2). 

8.  In  §  1062.43  the  text  of  paragraph 
(a)  preceding  subparagraph  (1) .  the  text 
of  paragraph  (c)  preceding  subparagraph 

(2) ,  all  of  paragraph  (d)  and  the  text 
of  paragraph  (e)  preceding  subpara¬ 
graph  (1)  are  revised;  paragraph  (f)  Is 


revoked;  and  the  semicolon  and  the  word 
"and”  at  the  end  of  paragraph  (e)(6) 
are  deleted  and  a  period  Is  substituted 
therefor  to  read  as  follows: 

§  1662.43  Transfers. 

.0.0  0  ~  •  • 

(a)  At  the  utilization  indicated  by 
both  handlers,  otherwise  as  Class  I  milk, 
if  transferred  or  diverted  to  the  pooi 
plant  of  another  handler,  subject  in 
either  event  to  the  following  conditions- 
•  •  •  •  *  * 

(c)  As  Class  I  milk  if  moved  to  a  non¬ 
pool  plant  which  Is  neither  an  other  or¬ 
der  plant  nor  the  plant  of  a  producer- 
handler  unless  the  requirements  of  sub- 
paragraphs  (1),  (2)  and  (3)  of  this 
paragraph  are  met.  in  which  case  the 
skim  milk  and  butterfat  so  transferred 
or  diverted  shall  be  classified  in  accord¬ 
ance  with  the  assignment  set  forth  in 
subparagraph  (4)  of  this  paragraph: 

(1)  The  transferee  plant  is  located 
within  350  airline  miles  of  the  City  Hall 
in  St.  Louis,  Missouri; 

0^  0  0  0  * 

(d)  As  Class  I  milk  if  moved  in  bulk 
to  a  nonpool  plant  that  is  neither  an 
other  order  plant  nor  a  producer-han¬ 
dler  plant,  located  more  than  350  airline 
miles  from  the  City  Ilall  in  St.  Louis, 
Missouri,  except  that  cream  so  trans¬ 
ferred  may  be  classified  as  Class  n  if  the 
handler  claims  Class  n  use  and  estab¬ 
lishes  that  such  cream  was  transferred 
to  a  nonpool  plant  without  Grade  A  Cer¬ 
tification  and  that  the  contents  were  for 
manufacturing  use  and  that  the  ship¬ 
ment  was  so  invoiced;  and 

(e)  As  follows,  if  transferred  or  di¬ 
verted  to  an  other  order  plant  in  excess 
of  receipts  from  such  plant  in  the  same 
category  as  described  in  subparagraph 
(1),  (2)  or  (3)  of  this  paragraph; 

***** 

§  1062.45  [Amended] 

9.  In  §  1062.45  the  reference  in  para¬ 
graph  (a) XI)  which  reads  "§  1062.41(b) 

(4)”  is  revised  to  read  "§  1062.41(b)  (6)” 
and  the  provision  in  paragraphs  (a)  (4) 
(i)  and  (7)  which  reads  "and  from 
dairy  farmers  for  other  markets”  is 
revoked. 

§  1064.46  [Amended] 

10.  In  S  1062.46  the  reference  in  para¬ 
graphs  (b)  (1)  and  (c)  which  reads 
"§  1062.41(b)(4)”  is  revised  to  read 
"§  1062.41(b)  (6)”. 

11.  Section  1062.50  is  revised  to  read 
as  follows: 

§  1062.50  Basic  formula  price. 

The  basic  formula  price  shall  be  the 
average  price  per  hundredweight  for 
manufactiu-ing  grade  milk,  f.o.b.  plants 
in  Wisconsin  and  Minnesota,  as  reported 
by  the  Department  for  the  month.  Such 
price  shall  be  adjusted  to  3.5  percent  but¬ 
terfat  basis  by  a  butterfat  differential 
roimded  to  the  nearest  one-tenth  cent 
computed  at  0.12  times  the  Chicago  butter 
price  for  the  month.  The  basic  formula 
price  shall  be  rounded  to  the  nearest  full 
cent. 

12.  In  §  1062.51  the  text  preceding 
paragraph  (a)  (1)  and  paragraph  (b) 
are  revised  to  read  as  follows: 
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§  1062.51  Qa'M  prices. 

Subject  to  the  provisions  of  §S  1062.52 
and  1062.53,  the  class  prices  per  hun¬ 
dredweight  shall  be  as  follows: 

(a)  Class  I  milk  price.  The  Class  I 
price  shall  be  the  basic  formula  price 
for  the  preceding  month  plus  $1.60  dur¬ 
ing  the  months  of  August,  September, 
October  and  November;  plus  $1.40  during 
the  months  of  December,  January,  Feb¬ 
ruary  and  July;  and  plus  $1.20  during  all 
other  months.  Such  price  shall  be  in- 
crea^  or  decreased  by  whatever  amount 
the  Class  I  price  computed  pursuant  to 
Part  1030  (Chicago)  is  increased  or  de¬ 
creased  by  the  supply-demand  adjustor 
computed  for  such  month  under  such 
part;  and  plus  or  minus  the  amounts 
provided  in  subparagraphs  (1)  and  (2) 
of  this  paragraph:  Provided,  That  the 
price  so  determined  shall  be  increased  15 
cents  per  hundredweight  from  the  ef¬ 
fective  date  of  this  amended  order 
through  March  31,  1965. 

(b)  Class  II  milk  price.  The  Class  n 
price  shall  be  the  basic  formula  price  for 
the  month. 

13.  Section  1062.52(a)  is  revised  to 
read  as  follows: 

§  1062.52  Location  adjustments  to  han> 
dlers. 

(a)  For  producer  milk  which  is  re¬ 
ceived  at  a  pool  plant  located  more  than 
30  airline  miles  from  the  City  Hall  in 
St.  Louis,  Missouri,  which  is  classified 
as  Class  I  milk,  and  for  other  source  milk 
for  which  a  location  adjustment  credit  is 
applicable,  the  price  specified  in  §  1062.51 
(a)  shall,  except  as  provided  in  subpara¬ 
graphs  (1),  (2),  and  (3)  of  this  para¬ 
graph,  be  reduced  by  16  cents  per  hun¬ 
dredweight  plus  one  cent  for  each  10 
miles  or  fraction  thereof  that  such  dis¬ 
tance  exceeds  40  miles. 

(1)  At  a  pool  plant  located  more  than 
30  airline  miles  from  the  City  Hall  in  St. 
Louis  but  located  in  Madison,  Monroe  or 
St.  Clair  County  or  in  Sugar  Creek,  Look¬ 
ing  Glass,  St.  Rose,  Breese  or  German¬ 
town  Township  in  (^nton  County,  all  in 
the  State  of  Illinois,  the  price  specified  in 
11062.51(a)  shall  be  reduced  10  cents 
per  hundredweight;  and 

(2)  At  a  pool  plant  located  in  Cape 
Girardeau,  Perry  or  Ste.  Genevieve 
County,  Missouri,  the  price  specified  in 
1  1062.51  (a)  shall  be  increased  15  cents 
per  hundredweight;  and 

(3)  At  a  pool  plant  outside  the  coun¬ 
ties  of  Cape  Girardeau,  Perry  or  Ste. 
Genevieve  and  more  than  30  airline  miles 
from  the  City  Hall  in  Cape  Girardeau 
but  nearer  to  the  City  Hall  in  Cape  Gi¬ 
rardeau  than  to  the  City  Hall  in  St.  Louis, 
the  price  specified  in  §  1062.51(a)  shall 
be  reduced  one  cent  plus  an  additional 
one  cent  for  each  10  miles  or  fraction 
thereof  that  such  distance  exceeds  40 
^es  from  the  City  Hall  in  Cape  Girar¬ 
deau. 

*  ♦  ♦  ♦  * 

14.  Section  1062.60  is  revised  to  read 
as  follows: 

§  1062.60  Producer-handlers. 

^tions  1062.40  through  1062.46, 
1062.50  through  1062.54,  1062.70  through 
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1062.72,  and  1062.80  through  1062.89 
shall  not  i^ply  to  a  producer-handler. 

15.  In  §  1062.61  paragraph  (b)  is  re¬ 
vised  to  read  as  follows: 

§  1062.61  Plants  subject  to  other  Fed¬ 
eral  orders. 

*  •  •  *  * 

(b)  Any  country  plant  which  would  be 
subject  to  the  classification  and  pricing 
provisions  of  another  order  issued  pur¬ 
suant  to  the  Act  unless  such  plant  quali¬ 
fies  as  a  pool  plant  pursuant  to  §  1062.10 
and  ships  more  milk  to  city  plants  regu¬ 
lated  under  this  order  than  to  city  plants 
regulated  pursuant  to  such  other  order. 

16.  In  §  1062.70  paragraph  (e)  is  re¬ 
vised  to  read  as  follows: 

§  1062.70  Computation  of  the  net  pool 
obligation  of  each  pool  handler. 

*  «  «  «  « 

(e)  Add  an  amount  equal  to  the  value 
at  the  Class  I  price,  adjusted  for  location 
of  the  nearest  nonpool  plant  (s)  from 
which  an  equivalent  volume  of  skim  milk 
and  butterfat  was  received  from  an  un¬ 
regulated  country  plant  and  which  was 
subtracted  from  Class  I  pursuant  to 
§  1062.45(a)  (7)  and  the  corresponding 
step  of  §  1062.45(b). 

17.  In  §  1062.71  paragraph  (b)  is  re¬ 
vised  to  read  as  follows: 

§  1062.71  Computation  of  uniform 

price. 

*  «  -  «  «  • 

(b)  Add  an  amount  equal  to  the  value 
of  the  net  location  differentials  (reduc¬ 
tion  minus  increases)  applicable  to  the 
uniform  price  pursuant  to  §  1062.82; 

*  *  *  *  * 

18.  Section  1062.82  is  revised  to  read 
as  follows: 

§  1062.82  Location  differential  to  pro¬ 
ducers. 

(a)  The  uniform  price  for  producer 
milk  received  at  a  pool  plant  located  more 
than  30  miles  from  the  City  Hall  in  St. 
Louis,  Missouri,  shall,  except  as  provided 
in  subparagraphs  (1) ,  (2)  and  (3)  of  this 
paragraph,  be  reduced  16  cents  per  hun¬ 
dredweight  plus  one  cent  for  each  10 
miles  or  fraction  thereof  that  such  dis¬ 
tance  exceeds  40  miles; 

(1)  At  a  pool  plant  located  more  than 
30  miles  from  the  City  Hall  in  St.  Louis 
but  located  in  Madison,  Monroe  or  St. 
Clair  County  or  in  Sugar  Creek,  Looking 
Glass,  St.  Rose,  Breese  or  Germantown 
Township  in  Clinton  County,  all  in  the 
State  of  Illinois,  the  uniform  price  shall 
be  reduced  10  cents  per  hundredweight; 
and 

(2)  At  a  pool  plant  located  in  Cape 
Girardeau,  Perry  or  Ste.  Genevieve 
County,  Missouri,  the  uniform  price  shall 
be  increased  15  cents  per  hundredweight. 

(3)  At  a  pool  plant  outside  the  coun¬ 
ties  of  Cape  Girardeau,  Perry  or  Ste. 
Genevieve  and  more  than  .30  miles  from 
the  City  Hall  in  Cape  Girardeau  but 
nearer  to  the  City  Hall  in  Cape  Girardeau 
than  to  the  City  Hall  in  St.  Louis,  the 
uniform  price  shall  be  reduced  one  cent 
plus  an  additional  one  cent  for  each  10 
miles  or  fraction  thereof  that  such  dis¬ 


tance  exceeds  40  miles  from  the  City  Hall 
in  Cape  Girardeau. 

(b)  For  purposes  of  computations  pur¬ 
suant  to  §§  1062.84  and  1062.85  the 
weighted  average  price  shall  be  adjusted 
at  the  rates  set  forth  in  paragraph  (a) 
of  this  section  applicable  at  the  location 
of  the  nonpool  plant  from  which  the  milk 
was  received. 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Effective  date:  February  1, 1965. 

Signed  at  Washington,  D.C.,  on  De¬ 
cember  16, 1964. 

George  L.  Mehren, 
Assistant  Secretary. 

IPJl.  Doc.  64-13069;  Piled,  Dec.  18,  1964; 
8:50  a.m.] 


[Milk  Order  63] 

PART  1063— MILK  IN  QUAD  CITIES- 
DUBUQUE  MARKETING  AREA 

Order  Amending  Order 

§  1063.0  Findings  and  determinations. 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  determi¬ 
nations  previously  made  in  connection 
with  the  issuance  of^the  aforesaid  order 
and  of  the  previously  issued  amendments 
thereto;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  aflBrmed,  except  insofar  as  such  find¬ 
ings  and  determinations  may  be  in  con¬ 
flict  with  the  findings  and  determinations 
set  forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the  provi¬ 
sions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure  govern¬ 
ing  the  formulation  of  marketing  agree¬ 
ments  and  marketing  orders  (7  CFR  Part 
900),  a  public  hearing  was  held  upon 
certain  proposed  amendments  to  the  ten¬ 
tative  marketing  agreement  and  to  the 
order  regulating  the  handling  of  milk 
in  the  Quad  Cities-Dubuque  marketing 
area.  Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the  rec¬ 
ord  thereof,  it  is  found  that: 

(1)  The  said  order  as  hereby  amend¬ 
ed,  and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the  de¬ 
clared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as  de¬ 
termined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feeds, 
and  other  economic  conditions  which 
affect  market  supply  and  demand  for 
milk  in  the  said  marketing  area,  and  the 

'minimum  prices  specified  in  the  order 
as  hereby  amended,  are  such  prices  as 
will  reflect  the  aforesaid  factors,  insure 
a  sulBBcient  quantity  of  pure  and  whole¬ 
some  milk,  and  be  in  the  public  interest; 

(3)  The  said  order  as  hereby  amended, 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity  speci¬ 
fied  in,  a  marketing  agreement  upon 
which  a  hearing  has  been  held; 
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(4)  All  milk  and  milk  products  han¬ 
dled  by  handlers,  as  defined  in  the  order 
as  hereby  amended,  are  In  the  current  of 
interstate  commerce  or  directly  burden, 
obstruct,  or  affect  interstate  commerce 
in  milk  or  its  products;  and 

(5)  It  is  hereby  found  that  the  neces¬ 
sary  expense  of  the  market  administrator 
for  the  maintenance  and  functioning  of 
such  agency  will  require  the  payment  by 
each  handler,  as  his  pro  rata  share  of 
such  expense,  three  cents  per  hundred¬ 
weight  or  such  account  not  to  exceed 
three  cents  per  himdredweight  as  the 
Secretary  may  prescribe,  with  respect  to 

(a)  producer  milk,  (b)  other  source  milk 
allocated  to  Class  I  pursuant  to  §  1063.46 
(a)  (3)  and  (7)  and  the  corresponding 
steps  of  S  1063.46  (b) ,  and  (c)  Class  I 
mi^  disposed  of  from  a  partially  regu¬ 
lated  distributing  plant  on  routes  in  the 
marketing  area  that  exceeds  Class  I  milk 
received  during  the  month  at  such  plant 
from  pool  plants  and  other  order  plants. 

(b)  Determinations.  It  is  hereby  de¬ 
termined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations  spec¬ 
ified  in  section  8c(9)  of  the  Act)  of  more 
than  50  percent  of  the  milk,  which  is 
marketed  within  the  marketing  area,  to 
sign  a  proposed  marketing  agreement, 
tends  to  prevent  the  effectuation  of  the 
declared  policy  of  the  Act; 

(2)  The  issuance  of  this  order,  amend¬ 
ing  the  order,  is  the  only  practical  means 
pursuant  to  the  declared  policy  of  the 
Act  of  advancing  the  interests  of  pro¬ 
ducers  as  defined  in  the  order  as  herein 
amended ;  and 

(3)  The  issuance  of  the  order  amend¬ 
ing  the  order  is  approved  or  favored  by 
at  least  two-thirds  of  the  producers  who 
participated  in  a  referendum  and  who 
during  the  determined  representative 
period  were  engaged  in  the  production  of 
milk  for  sale  in  the  marketing  area. 

Order  relative  to  handling.  It  is 
therefore  ordered.  That  on  and  after  the 
effective  date  hereof,  the  handling  of 
milk  in  the  Quad  Cities-Dubuque  mar¬ 
keting  area  shall  be  in  conformity  to  and 
in  compliance  with  the  terms  and  condi¬ 
tions  of  the  stforesaid  order,  as  amended 
and  as  hereby  further  amended,  as  fol¬ 
lows: 

Section  1063.6  is  revised  to  read  as 
follows: 

§  1063.6  Quad  Cities-Dubutfue  market¬ 
ing  area. 

“Quad  Cities-Dubuque  marketing 
area’’  hereinafter  called  the  marketing 
area  means  the  territory  within  the 
boundaries  of  the  counties  of  Clinton, 
Dubuque,  Jackson,  Muscatine  and  Scott 
in  the  State  of  Iowa;  the  counties  of 
Henry,  Mercer  and  Rock  Island,  and  the 
city  of  East  Dubuque,  in  the  State  of 
Illinois,  including  territory  within  such 
boundaries  that  is  occupied  by  Govern¬ 
ment  (Municipal,  State  or  Federal)  res¬ 
ervations,  installations,  institutions,  or 
other  establishments. 

(Secs.  1-9,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Effective  date:  February  1, 1965. 


RULES  AND  REGULATIONS 

Signed  at  Washington,  D.C.,  on  De¬ 
cember  16, 1994. 

George  L.  Mehren, 
Assistant  Secretary. 

(PR.  Doc.  64-13070;  PUed,  Dec.  18,  1964; 
8:50  am.] 


[MUR  Order  67] 

PART  1067— MILK  IN  OZARKS 
MARKETING  AREA 

Order  Amending  Order 

§  1067.0  Findings  and  determinations. 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  determi¬ 
nations  previously  made  in  connection 
with  the  issuance  of  the  aforesaid  order 
and  of  the  previously  issued  amendments 
thereto;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such  find¬ 
ings  and  determinations  may  be  in  con¬ 
flict  with  the  findings  and  determina¬ 
tions  set  forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the  provi¬ 
sions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 
rules  of  practice  and  procedure  govern¬ 
ing  the  formulation  of  marketing  agree¬ 
ments  and  marketing  orders  (7  CPR  Part 
900) ,  a  public  hearing  was  held  upon  cer¬ 
tain  proposed  amendments  to  the  tenta¬ 
tive  marketing  agreement  and  to  the  or¬ 
der  regulating  the  hsuidling  of  milk  in 
the  Ozarks  marketing  area.  Upon  the 
basis  of  the  evidence  introduced  at  such 
hearing  and  the  record  thereof,  it  is 
found  that: 

( 1 )  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the  de¬ 
clared  policy  of  the  Act ; 

(2)  The  parity  prices  of  milk,  as  de¬ 
termined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feeds, 
and  other  economic  conditions  which  af¬ 
fect  market  supply  and  demand  for  milk 
in  the  said  marketing  area,  and  mini¬ 
mum  prices  specified  in  the  order  as 
hereby  amended  are  such  prices  as  will 
refiect  the  aforesaid  factors,  insure  a 
sufficient  quantity  of  pure  and  whole¬ 
some  milk,  and  be  in  the  public  interest; 

(3)  The  said  order  as  hereby  amended, 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity  speci¬ 
fied  in,  a  marketing  agreement  upon 
which  a  hearing  has  been  held. 

(b)  Determinations.  It  is  hereby  de¬ 
termined  that: 

(1)  The  refusal  or  failure  of  handlers 
(excluding  cooperative  associations  spec¬ 
ified  in  section  8c(9)  of  the  Act)  of  more 
than  50  percent  of  the  milk,  which  is 
marketed  within  the  marketing  area,  to 
sign  a  proposed  marketing  agreement, 
tends  to  prevent  the  effectuation  of  the 
declared  policy  of  the  Act; 

(2)  The  issuance  of  this  order,  amend¬ 
ing  the  order,  is  the  only  practical  means 


pursuant  to  the  declared  policy  of  the 
Act  of  advancing  the  interests  of  pro¬ 
ducers  as  defined  In  the  order  as  herein 
amended;  and 

(3)  The  Issuance  of  the  order  amend¬ 
ing  the  order  is  approved  or  favored  by 
at  least  two-thirds  of  the  producers  who 
during  the  determined  representative 
period  were  engaged  in  the  production  of 
milk  for  sale  in  the  marketing  area. 

Order  relative  to  handling.  It  is  there- ' 
fore  ordered,  that  on  and  after  the  ef¬ 
fective  date  hereof  the  handling  of  milk 
in  the  Ozarks  marketing  area  shall  be  in 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the  afore¬ 
said  order,  as  amended,  and  as  hereby 
further  amended,  as  follows: 

1.  In  §  1067.11  paragraph  (a)  is  re¬ 
vised  to  read  as  follows: 

§  1067.11  Pool  plant. 

“Pool  plant”  means: 

(a)  An  approved  plant  from  which 
not  less  than  50  percent  of  its  receipts 
of  approved  milk  during  the  month  is 
disposed  of  as  Class  I  milk  to  wholesale 
or  retail  outlets  (including  sales  through 
plant  stores  or  vendors  but  not  including 
sales  to  pool  plants  or  nonpool  plants) 
and  from  which  not  less  than  10  percent 
of  such  receipts  or  an  average  of  not  less 
than  7,000  pounds  per  day,  whichever  is 
less,  is  disposed  of  as  Class  I  milk  in  the 
marketing  area  to  wholesale  or  retail 
outlets  (including  sales  through  plant 
stores  or  vendors  but  not  including  sales 
to  pool  plant  or  nonpool  plants). 
***** 

2.  Section  1067.14  is  revised  to  read  as 
follows: 

§  1067.14  Other  source  milk. 

“Other  source  milk”  means  all  skim 
milk  and  butterfat  contained  in: 

(a)  Receipts  during  the  month  of  fluid 
milk  products  except : 

(1)  Fluid  milk  products  received  from 
pool  plants; 

(2)  Producer  milk;  and 

( 3 )  Inventory  of  fluid  milk  products  on 
hand  at  the  beginning  of  the  month; 

(b)  Products,  other  than  fluid  milk 
products,  from  any  source  (including 
those  produced  at  the  plant)  which  are 
reprocessed  or  converted  to  another 
product  in  the  plant  during  the  month: 
and 

(c)  Any  disappearance  of  nonfluid 
milk  products  not  otherwise  accounted 
for. 

3.  Section  1067.41  is  revised  to  read  as 
follows: 

§  1067.41  Classes  of  utilization. 

Subject  to  the  conditions  set  forth  in 
§§  1067.43  through  1067.46,  the  classes  of 
utilization  shall  be  as  follows: 

(a)  Class  I  milk  shall  be  all  skim  milk 
and  butterfat: 

(1)  Disposed  of  in  the  form  of  fluid 
milk  products,  except  those  classifled 
pursuant  to  paragraph  (b)  (2),  (3)  and 

(4)  of  this  section.  Fluid  mUk  producte 
which  have  been  fortified  by  the  addi¬ 
tion  of  nonfat  solids  shall  be  Class  I  in 
an  amount  equal  only  to  the  weight  of 
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an  equal  volume  of  an  unmodified  prod¬ 
uct  of  the  same  nature  and  butterfat 
content;  and 

(2)  Not  specifically  accoimted  for  as 
Class  n. 

(b)  Class  n  milk  shall  be: 

(1)  All  skim  milk  and  butterfat  used 
to  produce  any  product  other  than  a 
fluid  milk  product; 

(2)  All  skim  milk  and  butterfat  au¬ 
thorized  by  the  market  administrator 
to  be  dumped; 

(3)  All  skim  milk  and  butterfat  ac¬ 
counted  for  as  disposed  of  for  livestock 
feed; 

(4)  The  inventories  of  fiuid  milk  prod¬ 
ucts  on  hand  at  the  end  of  the  month; 

(5)  The  weight  of  the  skim  milk  in 
fortified  fiuid  milk  products  not  clas¬ 
sified  as  Class  I  pursuant  to  paragraph 
(a)(1)  of  this  section; 

(6)  In  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned  pursuant 
to  §  1067.42(b)  (1) ,  but  not  to  exceed  the 
following: 

(i)  Two  percent  of  milk  received  di¬ 
rectly  from  producers  (except  producer 
milk  diverted  in  producer  cans  to  a  non¬ 
pool  plant  pursuant  to  §  1067.7)  and 
from  a  cooperative  association  which  is 
the  handler  for  such  milk  pursuant  to 
{  1067.8(b) ;  plus 

(ii)  One  and  one-half  percent  of  milk 
received  in  bulk  tank  lots  from  pool 
plants  of  other  handlers ;  plus 

(iii)  One  and  one-half  percent  of  re¬ 
ceipts  of  fiuid  milk  products  in  bulk  from 
other  order  plants,  exclusive  of  the  quan¬ 
tity  for  which  Class  II  utilization  was 
requested  by  the  operators  of  such  plants 
and  the  handler ;  plus 

(iv)  One  and  one-half  percent  of  re¬ 
ceipts  of  fiuid  milk  products  in  bulk  from 
unregulated  supply  plants,  exclusive  of 
the  quantity  for  which  Class  II  utiliza¬ 
tion  was  requested  by  the  handler;  less 

(V)  One  and  one-half  percent  of  milk 
disposed  of  in  bulk  tanks  lots  to  pool 
plants  of  other  handlers ;  and 

(7)  In  shrinkage  of  skim  milk  and 
butterfat,  respectively,  assigned  pur¬ 
suant  to  §  1067.42(b)(2). 

§  1067.46  [Amended] 

4.  In  section  1067.46(a)  (1)  the  refer¬ 
ence  “1  1067.41(b)(4)”  is  changed  to 
“§  1067.41(b)  (6)”. 

5.  Section  1067.50  is  revised  to  read  as 
follows: 

§  1067.50  Basic  formula  price. 

The  basic  formula  price  shall  be  the 
average  price  per  hundredweight  for 
manufacturing  grade  milk,  f.o.b.  plants 
in  Wisconsin  and  Minnesote,  as  reported 
by  the  United  States  Department  of 
Agriculture  for  the  month.  Such  price 
shall  be  adjusted  to  a  3.5  percent  butter¬ 
fat  basis  by  a  butterfat  differential 
rounded  to  the  nearest  one-tenth  cent 
computed  at  0.12  times  the  simple  aver¬ 
se  of  the  daily  wholesale  selling  prices 
(using  the  midpoint  of  any  price  range  as 
one  price)  of  Grade  A  (92-score)  bulk 
creamery  butter  per  pound  at  Chicago, 
w  reported  by  the  United  States  Depart¬ 
ment  of  Agriculture  for  the  month.  The 
l^ic  formula  price  shall  be  rounded  to 
tbe  nearest  full  cent. 


6.  In  section  1067.51  paragraph  (b) 

is  revised  to  read  as  follows: 

§  1067.51  ClaM  prices. 

*  «  •  *  « 

(b)  Class  II  price.  The  Class  n  price 
shall  be  the  basic  formula  price  for  the 
month. 

(Secs.  1-19,  48  Stat.  31,  as  amended;  7  U.S.C. 
601-674) 

Effective  date:  February  1, 1965. 

Signed  at  Washington,  D.C.,  on  De¬ 
cember  16, 1964. 

George  L.  Mehren, 
Assistant  Secretary. 

[F.R.  Doc.  64-13071;  Filed,  Dec.  18,  1964; 
8:50  am.] 


Title  12— BANKS  AND  BANKING 

Chapter  I — Bureau  of  the  Comptroller 
of  the  Currency,  Department  of  the 
Treasury 

part  1— investment  securities 

REGULATION 

Massachusetts  Port  Authority  Reve¬ 
nue  Refunding  and  Improvement 
Bonds 

§  1.162  Massachusetts  Port  Authority 
Revenue  Refunding  and  Improve* 
ment  Bonds. 

(a)  Request.  The  Comptroller  of  the 
Currency  has  been  requested  to  rule  on 
the  eligibility  of  the  $107,500,000  Massa¬ 
chusetts  Port  Authority  Revenue  Re¬ 
funding  and  Improvement  Bonds,  dated 
July  1,  1964,  for  investment  by  National 
Banks  under  the  provisions  of  paragraph 
seventh  of  12  U.S.C.  24. 

(b)  Opinion.  (1)  The  Massachusetts 
Port  Authority,  a  body  corporate  and  a 
public  instrumentality  of  the  Common¬ 
wealth  of  Massachusetts,  was  created  to 
assume  and  coordinate  the  control,  op¬ 
eration  and  management  of  the  Mystic 
River  Bridge,  Logan  International  Air¬ 
port  (Boston) ,  Hanscom  Field  (Bedford) 
and  certain  Port  properties  in  Boston, 
and  to  construct  or  acquire  additional  fa¬ 
cilities  when  authorized  by  the  legisla¬ 
ture  of  the  Commonwealth.  The  bonds 
were  issued  to  redeem,  on  October  1, 1969, 
all  of  the  then  outstanding  Authority 
Revenue  Bonds.  Series  A.  dated  February 
1, 1959,  and  to  pay  certain  costs  of  exten¬ 
sions  and  improvements  to  the  Airport 
and  Port  Properties  of  the  Authority, 

(2)  The  bonds  mature  serially  from 
1969  to  1989  and  are  payable  from  the 
tolls  and  revenues  (over  and  above  the 
costs  of  operation  and  maintenance) 
from  the  properties  owned  by  the  Au¬ 
thority.  The  Authority  is  obligated  to 
fix  and  collect  revenues  for  the  use  of  its 
properties  sufficient  to  pay  the  cost  of 
maintaining,  repairing  and  operating  the 
properties  and  to  pay  the  principal  of 
and  the  interest  on  all  bonds  issued  by 
the  Authority  as  the  same  become  due. 
The  projections  of  revenues  from  the 
properties  appear  to  be  sufficient  to  pay 
the  debt  service  and  administrative  ex¬ 


penses  of  the  bond  issue  as  well  as  the 
operating  expenses  of  the  properties. 

(c)  Ruling.  It  is  the  conclusion  of 
this  Office  that  a  National  Bank  may,  in 
these  circumstances,  determine  that 
there  is  adequate  evidence  that  the  Au¬ 
thority  will  be  able  to  perform  all  that 
it  undertakes  to  perform  and  that  the 
$107,500,000  Massachusetts  Port  Au¬ 
thority  Revenue  Refunding  and  Im¬ 
provement  Bonds,  dated  July  1,  1964, 
meet  the  requirements  of  §  1.5(a)  of  this 
part  and,  therefore,  are  eligible  for  in¬ 
vestment  by  National  Banks  under  the 
provision  and  subject  to  the  10  percent 
limitation  of  paragraph  Seventh  of  12 
U.S.C.  24. 

Dated:  December  11, 1964. 

[seal]  James  J.  Saxon, 

Comptroller  of  the  Currency. 

IF.R.  Doc.  64-13030;  Filed,  Dec.  18,  1964; 

8:48  ajn.] 

Title  14— AERONAUTICS  AND 
SPACE 

Chapter  I — Federal  Aviation  Agency 

[Airspace  Docket  No.  64-CB-501 

PART  71— DESIGNATION  OF  FED¬ 
ERAL  AIRWAYS,  CONTROLLED  AIR¬ 
SPACE,  AND  REPORTING  POINTS 
[NEW] 

Designation  of  Control  Zone  and 
Transition  Area  and  Revocation  of 
Control  Area  Extension 

On  October  16,  1964,  a  notice*  of  pro¬ 
posed  rule  making  was  published  in  the 
Federal  Register  (29  F.R.  14236)  stating 
that  the  Federal  Aviation  Agency  pro¬ 
posed  to  alter  controlled  airspace  in  the 
Great  Falls,  Mont.,  terminal  area. 

Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  rule 
making  through  submission  of  com¬ 
ments.  All  comments  received  were 
favorable.  Inasmuch  as  weather  report¬ 
ing  service  is  provided  at  both  Great 
Falls  International  Airport  and  Malm- 
strom  Air  Force  Base,  the  Agency  has 
determined  that  it  is  advisable  to  provide 
control  zones  at  each  airport  rather  than 
the  single  control  zone  originally  pro¬ 
posed.  There  will  be  no  change  in  the 
amount  of  airspace  proposed  for  the 
single  control  zone.  Since  this  change 
in  the  proposed  rule  is  minor  in  nature 
and  imposes  no  additional  burden  on  any 
person,  further  notice  and  public  proce¬ 
dure  hereon  are  not  necessary. 

In  consideration  of  the  foregoing. 
Part  71  [New]  of  the  Federal  Aviation 
Regulations  is  amended,  effective  0001 
e.s.t.,  February  4, 1965,  as  hereinafter  set 
forth. 

1.  Section  71.165  (29  F.R.  1073)  is 
amended  as  follows:  The  Great  Falls, 
Mont.,  control  area  extension  is  revoked. 

2.  In  S  71.171  (29  F.R.  1101) ,  the  Great 
Falls,  Mont.,  control  zone  is  amended  to 
read: 
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and  communications  service  will  be  imposes  no  additional  burden  on  any 
available  only  from  0600  to  1800  hours,  person,  notice  and  public  procedure 
local  time,  daily.  Therefore,  action  is  thereon  are  unnecessary, 
taken  herein  to  redesignate  the  Junction  In  consideration  of  the  foregoing.  Part 
control  zone  with  effective  hours  coinci-  71  [New]  of  the  Federal  Aviation  Regu- 
dent  with  those  during  which  weather  lations  is  amended,  effective  0001  est 
and  communications  service  is  provided.  April  1, 1965,  as  hereinafter  set  forth 

Since  the  change  effected  by  this  ,  in  5  7i  171  fsawR.  ii9r^  tr  i 
amendment  is  less  restrictive  in  nature  “28),  the  Kil- 

than  present  requirements,  notice  and  ^  amended  to 

public  procedure  hereon  are  unnecessary  louows. 

and  it  may  be  made  effective  in  less  than  Killeen,  tex. 

30  days.  That  airspace  within  a  5-mile  radius  of 

In  consideration  of  the  foregoing,  Robert  Gray  aaf,  Killeen,  Tex.  (latitude 
Part  71  [New]  of  the  Federal  Aviation  3i*04'20"  N.,  longitude  97‘’49'45''  w.), 
Regulations  is  amended  0001  e.s.t.,  Jan-  within  a  5-miie  radius  of  Port  Hood  aaf 
uary  4, 1965,  as  hereinafter  set  forth.  N.,  longitude  97‘’42’50" 

In  8  71  171  f20  FR.  11271  the  Time-  within  2  miles  each  side  of  the  330° 

tion  Tex  wntrol  Sne  is  amend^  to  extending  from 

non,  lex.,  control  zone  is  amenaea  to  6-mUe  radius  zone  to  7  miles  N.  of  the 

read:  RBN,  within  2  miles  each  side  of  tlie  Hood 

JUNCTION,  Tex.  VOR  271®  radial  extending  from  the  5-mile 

Within  a  3-mlle  radius  of  the  Kimble  radius  zone  to  the  VOR,  and  within  2  miles 
County  Airport,  Junction,  Tex.  (latitude  each  side  of  the  Hood  VOR  352°  radial 
30°30'35"  N.,  longitude  99°45'45"  W.);  extending  from  the  5-mile  radius  zone  to 

within  2  miles  each  side  of  the  Junction  VOR.  The  portion  of  this  control  zone 

VOR  150®  radial,  extending  from  4  miles  within  R-6302A  R-6302B,  and  R-6302C  shall 
SE  of  the  airport  to  the  VOR;  and  within  ^  '^ad  only  after  obtaining  prior  approval 
2  miles  each  side  of  the  extended  centerline  from  appropriate  authority.  This  control 
of  the  Kimble  County  AlrpcM^  Runway  17,  zone  is  effective  during  the  dates  and  times 
extending  from  the  3 -mile  radius  zone  to  established  in  advance  by  publication  of 
4  mUes  S  of  the  S  end  of  Runway  17.  This  special  Notices  in  the  Airman’s  Information 
control  zone  is  effective  from  0600  to  1800  Manual. 

hours,  local  time,  daUy.  2.  In  §  71.171  (29  F.R.  1119)  the  Fort 

(Sec.  307(a)  Federal  Aviation  Act  of  1958;  Hood,  Tex.,  control  zone  is  revoked. 

49  U.S.C.  1348)  3.  In  §  71.165  (29  FJl.  1086)  the  Lo- 

Issued  in  Port  Worth,  Tex.,  on  De-  meta,  Tex.,  control  area  extension  is 
cember  9.  1964.  revoked. 

’  4.  In  §  71.181  (29  F.R.  1160)  the  fol- 

Archie  W.  League,  lowing  transition  area  is  added: 
Director,  Southwest  Region.  „  ^ 

Killeen,  Tex. 

[F.R.  Doc.  64-12999;  PUed,  Dec.  18.  1964;  ^ 

8 '45  am  ]  That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6-mlle  radius 
of  Hood  AAF  (latitude  31®08'15''  N.,  longl- 
[ Airspace  Docket  No.  63-SW-55 1  tude  97°42'50"  W.),  within  a  7-mlle  radius 

nABx  *n ncci^ai ATi^ai  nc  cen  Robert  Gray  AAF  (latitude  31°04'20''  N., 

PART  71 — DESIGNATION  OF  FED-  longitude  97*49'45"  W.) ,  within  2  miles  each 

ERAL  AIRWAYS,  CONTROLLED  AIR-  side  of  the  339®  bearing  from  the  Gray  RBN 
SPACE  AND  REPORTING  POINTS  extending  from  the  Robert  Gray  aaf  7-mile 
rKiciA/l  radius  area  to  8  miles  N  of  the  RBN,  and 

LlMcWJ  within  8  miles  W  and  5  miles  E  of  the  Hood 

AlteraHon  of  Confrol  Zone;  Desig.  ““12  ffi“"voE;  S 

nation  of  Transition  Aroa)  and  Rov-  airspace  extending  upward  from  1,200  feet 
N  ocation  of  Control  Zono  and  Con-  &bove  the  surface  within  the  area  bounded 
Am#*  CviAnciAn  **7  ^  beginning  at  latitude  30°48'00"  N., 

rroi  Mrea  cxiension  longitude  97°39'00"  W,;  to  latitude  30°48'00" 

On  October  9,  1964,  a  notice  of  pro-  n.,  longitude  98°03'00"  w.;  to  latitude  30*- 
posed  rule  making  was  published  in  the 

sT-as"'!”  N? 

that  the  Federal  Aviation  Agency  pro-  ^  .  ^o  latitude  3i®22'33''  N.,  longitude 

posed  to  alter  the  controlled  airspace  in  97°42'46"  w.;  to  latitude  3i°20'48"  N., 

the  Killeen,  Tex,,  terminal  area.  longitude  97°40'32"  w.;  to  latitude  3i°i9'- 

Interested  persons  were  afforded  an  37"  N.,  longitude  97®40'32"  w.;  to  latitude 

opportunity  to  participate  in  the  rule  31®13'45"  n.,  longitude  97*32'35"  w.;  to 

making  through  submission  of  com-  latitude  pr’M'OB"  N.  i^gitiMe  9^  32  42 

merits  All  comments  received  were  latitude  30®57'00  N.,  longit^e 

ments.  AU  comments  receivea  were  97.3g.00"  W.;  to  point  of  beginning.  The 

lavomple.  portions  of  this  transition  area  within  R- 

A  full-time  control  zone  was  proposed  6302A,  R-6302B,  and  R-6302C  shall  be  used 
in  the  notice  for  Killeen,  Tex.  Since  only  after  obtaining  prior  approval  fiMn 
communications  and  weather  services  appropriate  authority. 
wiU  Mt  be  available  on  a  full-time  bads  ,  jsss; 

the  Killeen  control  zone  is  designated  49  n  s  c  1348) 
herein  as  a  part-time  control  zone.  The  ‘  * 

hours  of  designation  of  the  control  zone  Issued  in  Fort  Worth,  Tex.,  on  De¬ 
will  be  published  in  the  Airman’s  Infor-  cember  9, 1964. 
mation  Manual.  This  is  necessary  to  AprwTir  w  League. 

allow  for  minor  variations  in  the  time  of  ‘ 

designation  as  dictated  by  mlUtary  train-  Director.  Southwest  Region. 

ing  activities  conducted  at  Robert  Gray  [f.r.  Doc.  64-13000;  Piled,  Dec.  18,  19W> 
and  Fort  Hood  AAR’S.  Since  this  change  8:45  a.m.] 
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[Airspace  Docket  No.  6S-SW-113] 

part  71— designation  OF  FED¬ 
ERAL  AIRWAYS,  CONTROLLED  AIR- 
SPACE,  AND  REPORTING  POINTS 
[NEW] 

Alteration  of  Control  Zones,  Designa¬ 
tion  and  Alteration  of  Transition 
Areas,  and  Revocation  of  Control 
Area  Extension 

On  October  8,  1964,  a  notice  of  pro¬ 
posed  rule  making  was  published  in  the 
Federal  Register  (29  FJEl.  13905)  stat¬ 
ing  that  the  Federal  Aviation  Agency 
proposed  to  alter  the  controlled  airspace 
in  the  Brownsville,  Tex.,  terminal  area. 
On  October  30,  1964,  a  correction  to  the 
notice  was  published  in  the  Federal  Reg¬ 
ister  (29  FJl.  14797)  correcting  a, typo¬ 
graphical  error  in  the  description  of  the 
proposed  Brownsville  transition  area. 

Interested  persons  were  afforded  an 
opportunity  to  participate  in  the  rule 
making  through  submission  of  com¬ 
ments.  All  comments  received  were  fa¬ 
vorable. 

Subsequent  to  the  publication  of  the 
notice  in  the  Federal  Register,  the  name 
of  the  Harlingen,  Tex.  Municipal  Airport 
was  officially  changed  to  Harlingen  In¬ 
dustrial  Airpark  and,  accordingly,  is 
changed  herein.  Since  the  changes 
herein  are  editorial  in  nature  and  im¬ 
pose  no  additional  burden  on  any  person, 
notice  and  public  procedure  thereon  are 
unnecessary. 

In  consideration  of  the  foregoing.  Part 
71  [New]  of  the  Federal  Aviation  Regu¬ 
lations  is  amended,  effective  0001  e.s.t., 
March  4, 1965,  as  hereinafter  set  forth. 

1.  In  §  71.171  (29  F.R.  1107) ,  the 
Brownsville,  Tex.,  control  zone  is  amend¬ 
ed  to  read: 

Bbownsville,  Tex. 

That  airspace  within  a  5-mile  radius  of 
Rio  Grande  Valley  International  Airport 
(latitude  26’54'26"  N.,  longitude  97®26'26" 
W.):  within  2  miles  each  side  of  the  344* 
bearing  from  the  Brownsville  RBN  extend¬ 
ing  from  the  5-mUe  radius  zone  to  7  miles 
N  of  the  RBN,  and  within  2  miles  each  side 
of  the  Brownsville  VORTAC  071*  radial  ex¬ 
tending  from  the  5-mlle  radius  zone  to  7 
miles  E  of  the  VORTAC,  excluding  the  por¬ 
tion  outside  the  United  States. 

2.  In  §  71.171  (29  FJl.  1133)  the  Mc¬ 
Allen,  Tex.,  control  zone  is  amended  to 
read: 

McAllen,  Tex. 

That  airspace  within  a  6-mile  radius  of 
Miller  International  Airport  (latitude  26*10' 
40"  N.,  longitude  98*14'26"  W.),  within  2 
miles  each  side  of  the  McAllen  VOR  096® 
radial  extending  from  the  5-mile  radius  zone 
to  7  miles  E  of  the  VOR,  within  2  miles  each 
side  of  the  McAllen  VOR  322®  and  324* 
radlals  extending  from  the  6-mile  radius 
zone  to  7  miles  NW  of  the  VOR,  and  within 
two  miles  each  side  of  the  320®  bearing  from 
latitude  26®12'20"  N.,  longitude  98®16'05" 
W.  extending  from  the  5-mlle  radius  zone 
to  7  miles  NW  of  latitude  26®12'20"  N., 
longitude  98®16'06"  W.,  excluding  the  por¬ 
tion  outside  the  United  States. 

3.  In  §  71.165  (29  F.R.  13164)  the 
Brownsville,  Tex.,  control  area  extension 
Is  revoked. 

4.  In  §  71.181  (29  F.R.  1160)  the  fol¬ 
lowing  transition  area  is  added: 


Brownsvillx,  TEx. 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  the  Rio  Grande  Valley  International  Air¬ 
port  (latitude  25®64'26"  N.,  longitude  97®- 
25'25"  W.),  within  2  miles  each  side  of  the 
Brownsville  ILS  localizer  N  course  extending 
from  the  7-mUe  radius  area  to  8  miles  N  of 
the  OM,  within  2  miles  each  side  of  the 
BrownsvUle  VORTAC  071*  radial  extending 
from  the  7-mlle  radius  area  to  8  miles  E  of 
the  VORTAC,  and  within  2  miles  each  side  of 
the  344*  bearing  from  the  Brownsville  RBN 
extending  from  the  7-mile  radius  area  to 
8  miles  N  of  the  RBN,  excluding  the  portion 
outside  the  United  States;  and  that  airspace 
extending  upward  from  1,200. feet  above  the 
surface  within  the  area  bounded  by  a  line 
beginning  at  latitude  26®30'00"  N.,  longitude 
98®18'00"  W.;  to  latitude  26®61'00"  N., 
longitude  97®68'30"  W.;  to  latitude  26®60'- 
00"  N„  longitude  97®61'00"  W.;  thence  NE 
to  a  point  3  nautical  miles  from  the  shore¬ 
line  at  latitude  27®11'20"  N.;  thence  3 
nautical  miles  from  and  parallel  to  the  shore¬ 
line  south  to  the  United  States/Mexican 
border,  thence  W  via  the  United  States/ 
Mexican  border  to  longitude  98®26'00"  W.; 
thence  N  via  longitude  98*26'00"  W.  to  lati¬ 
tude  26®17'00"  N.,  longitude  98®26'00"  W.; 
to  point  of  beg;lnning. 

5.  In  §  71.181  (29  FJl.  1160)  the  fol¬ 
lowing  transition  area  is  added: 

Harlingen,  Tex. 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  5-mile  radius 
of  the  Harlingen  Industrial  Airpark  (latitude 
26®12'10"  N.,  longitude  97*46'10"  W.),  and 
within  2  miles  each  side  of  the  BEarlingen 
VOR  337®  and  157®  radlals  extending  from 
the  5-mlle  radius  area  to  8  miles  N.  of  the 
VOR. 

6.  In  §  71.181  (29  F.R.  1187)  the  Mc¬ 
Allen,  Tex.,  transition  area  is  amended 
to  read: 

McAllen,  Tex. 

That  airspace  extending  upward  from  7(X> 
feet  above  the  surface  within  2  miles  each 
side  of  the  McAllen  VOR  095*  radial  extend¬ 
ing  from  the  VOR  to  8  miles  E.,  within  2 
miles  each  side  of  the  320®  bearing  extending 
from  latitude  26®12'20"  N.,  longitude  98®16'- 
05"  W.  to  8  miles  NW.,  and  within  2  miles 
each  side  of  the  McAllen  VOR  322®  and  324® 
radlals  extending  from  the  VOR  to  8  miles 
NW. 

(Sec.  307(a),  Federal  Aviation  Act  of  1958; 
49  U.S.C.  1348) 

Issued  in  Fort  Worth,  Tex.,  on  De¬ 
cember  9, 1964. 

Archie  W.  League, 
Director,  Southwest  Region. 
[F.R.  Doc.  64-13001;  Piled,  Dec.  18,  1964; 

8:45  ajn.] 


Title  21— FOOD  AND  DRUGS 

Chapter  I — Food  and  Drug  Adminis¬ 
tration,  Department  of  Health,  Edu¬ 
cation,  and  Welfare 

SUBCHAPTER  A— GENERAL 

PART  1— REGULATIONS  FOR  THE  EN¬ 
FORCEMENT  OF  THE  FEDERAL 
FOOD,  DRUG,  AND  COSMETIC  ACT 

SUBCHAPTER  C— DRUGS 

PART  130— NEW  DRUGS 

Miscellaneous  Amendments 

The  following  changes  are  made  in 
Parts  1  and  130  of  Title  21,  necessitated 


by  amendments  to  the  Federal  Food, 
Drug,  and  Cosmetic  Act  effected  by  Pub¬ 
lic  Law  87-781  (76  Stat.  788  et  seq.) : 

§  1.106  [Amended] 

1.  In  Part  1,  the  word  "effective”  is 
changed  to  read  "approved”  in  the  fol¬ 
lowing  places:  §1.106  (b)(3)(iii),  first 
sentence,  and  (b)  (4)  (i) ,  (c)  (3)  (ii)  and 
(4)  (i),  (g)  (1)  and  (2) ;  (i),  second  sen¬ 
tence,  (k)(3),  (1)  (1)  and  (2). 

§  130.102  [Amended] 

2.  In  Part  130,  the  word  "effective”  is 

changed  to  “approved”  in  the  following 
places:  §  130.102(a)  (l)(iii),  (2)(iii), 

(3)(iii),  (4)(iil),  (6)(iii),  (7)(iii),  (8) 
(iii),  (10)(iii).  (ll)(iii),  (12)(ili),  (13) 
(iii),  (14)  (iii),  (15)  (iii),  (16)  (iii),  (18) 
(iii),  (19)  (Ui),  (20)  (iii),  (21)  (iii),  (22) 
(iU),  (23)  (iii),  (24)  (iii),  (25)  (iii),  and 
(26)  (iii). 

3.  Oxytetracycline,  polymyxin  B  sul¬ 
fate,  and  neomycin  sulfate  drug  prepara¬ 
tions  for  human  use  are  now  certified 
pursuant  to  section  507  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act.  There¬ 
fore.  §  130.102(a)  is  further  amended  by 
deleting  therefrom  subparagraphs  (5), 
(9),  and  (17). 

Effective  date.  The  nature  of  these 
amendments  is  such  that  the  require¬ 
ment  for  notice,  public  procedure,  and 
delayed  effective  date  are  not  essential; 
therefore,  this  order  shall  become  effec¬ 
tive  upon  publication  in  the  Federal 
Register.  .  ■ 

(Secs.  505,  607,  76  Stat.  788,  59  Stat.  463  as 
amended;  21  U.S.C.  355,  357) 

Dated:  December  16, 1964. 

John  L.  Harvey, 
Deputy  Commissioner 
of  Food  and  Drugs. 

IF.R.  Doc.  64-13055;  Filed,  Dec.  18,  1964; 

8:49  a.m.] 


SUBCHAPTER  B — FOOD  AND  FOOD  PRODUCTS 

PART  121— FOOD  ADDITIVES 

Subpart  F — Food  Additives  Resulting 
From  Contact  With  Containers  or 
^Equipment  and  Food  Additives 
Otherwise  Affecting  Food 

Cellophane 

The  Commissioner  of  Food  and  Drugs, 
tiaving  evaluated  the  data  submitted  in 
petitions  filed  by  FMC  Corporation, 
American  Viscose  Division,  Marcus  Hook, 
Pa.  (FAP  1009);  E.  I.  du  Pont  de 
Nemours  &  Co.,  Inc.,  Wilmington,  Del., 
19898  (FAP  972) ;  Transparent  Paper 
Limited,  Bridge  Hall  Mills,  Heap  Bridge, 
Bury,  Lancashire,  England  (FAP 
4B1377),  and  other  relevant  material, 
has  concluded  that  the  food  additive  reg¬ 
ulations  (21  CFR  121.2507;  29  F.R. 
12871)  should  be  amended  to  provide  for 
the  use  of  additional  substances  as  op¬ 
tional  components  of  food-packaging 
cellophane.  Therefore,  pursuant  to  the 
provisions  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (sec.  409(c)(1),  72  Stat. 
1786;  21  UJS.C.  348(c)(1)),  and  under 
the  authority  delegated  to  the  Commis¬ 
sioner  by  the  Secretary  of  Health,  Edu¬ 
cation,  and  Welfare  (21  CFR  2.90;  29 
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FJl.  471).  9  121^507(0  Is  amended  by  §  121.2507  CeUophane. 
inserting  alphabetically  in  the  list  of  sub-  •  •  •  *  * 

stances  new  items,  as  follows:  (c)  list  of  substances: 


•  G  • 

Limitations  (residue  and  limits  of  addition  ex¬ 
pressed  os  percent  l)y  weight  of  finished  pack¬ 
aging  cellophane) 

•  •  • 

Dl-n-octyltln  bi8(2-ethylhexyl  maleate) _ 

•  *  • 

Epoxidlzed  polybutadlene 

For  use  only  as  a  stabilizer  at  a  level  not  to 
exceed  0.55  percent  by  weight  of  the  coating 
solids  in  vlnyUdene  chloride  copol3rmer 
waterproof  coatings  prepared  from  vlnyUdene 
chloride  copolymers  Identified  In  this  para¬ 
graph,  provided  that  such  vlnyUdene  chloride 
copol3miers  contain  not  less  than  90  percent 
by  weight  of  polymer  units  derived  from 
VlnyUdene  chloride. 

•  *  • 

For  use  only  as  a  primer  subcoat  to  anchor 
surface  coatings  to  the  base  sheet. 

•  »  « 

*  •  • 

Sorbltan  monooleate 

«  •  • 

«  «  • 

Sorbltan  trioleate 

Sorbltan  tristearate _ 

•  •  • 

m  *  m 

Any  person  who  will  be  adversely 
affected  by  the  foregoing  order  may  at 
any  time  within  30  days  from  the  date 
of  its  publication  in  the  Federal  Register 
file  with  the  Hearing  Clerk,  Department 
of  Health,  Education,  and  Welfare,  Room 
5440,  330  Independence  Avenue  SW., 
Washington,  D.C.,  20201,  written  objec¬ 
tions  thereto,  preferably  in  quintupllcate. 
Objections  shall  show  wherein  the  person 
filing  will  be  adversely  affected  by  the 
order  and  specify  with  particularity  the 
provisions  of  the  order  deemed  objec¬ 
tionable  and  the  grounds  for  the  objec¬ 
tions.  If  a  hearing  is  requested,  the 
objections  must  state  the  issues  for  the 
hearing.  A  hearing  will  be  granted  if 
the  objections  are  supported  by  grounds 
legally  sufficient  to  justify  the  relief 
sought.  Objections  may  be  accompa¬ 
nied  by  a  memorandiun  or  brief  in  sup¬ 
port  thereof. 

Effective  date.  This  order  shall  be 
effective  on  the  date  of  its  publication  in 
the  Federal  Register. 


tions  should  be  amended  to  provide  for 
conditions  under  which  X-radiation  may 
be  safely  used  in  the  radiation  processing 
of  canned  bacon.  Therefore,  pursuant 
to  the  provisions  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (sec.  409(c)  (1). 
72  Stat.  1786;  21  U.S.C.  348(c)(1))  and 
under  the  authority  delegated  to  the 
Commissioner  by  the  Secretary  of 
Health,  Education,  and  Welfare  (21  CFR 
2.90;  29  F.R.  471)  Part  121  is  amended 
by  adding  to  Subpart  G  the  following 
new  section: 

§  121.3005  X>radiation  for  the  process¬ 
ing  of  food. 

X-radiation  for  the  processing  of  food 
may  be  safely  used  under  the  following 
conditions: 

(a)  The  radiation  is  a  beam  of  X-rays 
produced  by  an  electron  beam  from  a 
particle  accelerator  striking  a  target, 
where  the  electrons  do  not  exceed  an 
energy  level  of  5  million  electron  volts. 

(b)  The  X-radiation  is  used  or  in¬ 
tended  for  use  as  follows: 


(Sec.  409(c)(1).  72  Stat.  1786;  21  U.S.C. 
348(c)(1)) 

Dated:  December  16, 1964. 

John  L.  Harvey, 
Deputy  Commissioner 
of  Food  and  Drugs. 

(PJl.  Doc.  64-13066;  Piled,  Dec.  18,'  1964; 
8:49  ajn.] 


PART  121— FOOD  ADDITIVES 

Subpart  G— Radiation  and  Radiation 
Sources  Intended  for  Use  in  the 
Production,  Processing,  and  Han¬ 
dling  of  Food 

X-Radiation  for  Processing  Food 

The  Commissioner  of  Food  and  Drugs, 
having  evaluated  the  data  submitted  in  a 
peUtion  (FAP  4M1433)  filed  by  Radia¬ 
tion  Dynamics,  Inc.,  1800  Shames  Drive, 
Westbury  Industrial  Park,  Westbury, 
N.Y.,  and  other  relevant  material,  has 
concluded  that  the  food  additive  regula¬ 


Inadiated 

food 

Limitation 

Use 

Canned  bacon... 

Irradiated  in  cans 
coated  with  poly¬ 
meric  and  resinous 
coatings  meeting 
.,the  specifications 
in  1 121.2614,  after 
packing  under  vac¬ 
uum  or  in  an  inert 
atmosphere;  ab¬ 
sorbed  dose  4.5  to 
5.6  megarads. 

Radiation 

preservation. 

(c)  In  the  case  of  X-radiation  used 
for  the  preservation  of  food,  the  follow¬ 
ing  permanent  records  shall  be  obtained: 

Such  records  shall  be  identified  with  the 
particular  lot  or  batch  number  involved, 
and  shall  be  retained  for  Food  and  Drug 
Administration  inspection  for  a  period  of 
1  year. 

(1)  A  record  of  total  dose  absorbed, 
by  the  use  of  phantoms  having  the  same 
geometry  as  the  containers  of  food,  and 
containing  dosimeters  suitable  for  the 
maintenance  of  a  permanent  record  of 
exposure. 


(2)  A  record  of  the  operating  inten¬ 
sity  of  the  beam  by  use  of  a  permanent 
pen  trace  of  the  beam  current  used. 

Any  person  who  will  be  adversely  af¬ 
fected  by  the  foregoing  order  may  at  any 
time  within  30  days  from  the  date  of  its 
publication  in  the  Federal  Register  file 
with  the  Hearing  Clerk,  Department  of 
Health,  Education,  and  Welfare,  Room 
5440,  330  Independence  Avenue  SW., 
Washington  25,  D.C.,  written  objections 
thereto.  Objections  shall  show  wherein 
the  person  filing  will  be  adversely  af¬ 
fected  by  the  order  and  specify  with 
particularity  the  provisions  of  the  order 
deemed  objectionable  and  the  grounds 
for  the  objections.  If  a  hearing  is  re¬ 
quested,  the  objections  must  state  the 
issues  for  the  hearing.  A  hearing  will 
be  granted  if  the  objections  are  sup¬ 
ported  by  grounds  legally  sufficient  to 
justify  the  relief  sought.  Objections  may 
be  accompanied  by  a  memorandum  or 
brief  in  support  thereof.  All  documents 
shall  be  filed  in  quintuplicate. 

Effective  date.  This  order  shall  be  ef¬ 
fective  on  the  date  of  its  publication  in 
the  Federal  Register. 

(Sec.  409(c)(1),  72  Stat.  1786;  21  U.S.C.  348 

(c)(1)) 

Dated:  December  15,  1964. 

John  L.  Harvey, 
Deputy  Commissioner  of 
Food  and  Drugs. 

IF.R.  Doc.  64-13057;  Piled,  Dec.  18,  1964; 

8:49  ajn.] 


SUBCHAPTER  0 — HAZARDOUS  SUBSTANCES 

PART  191— HAZARDOUS  SUB¬ 
STANCES;  DEFINITIONS  AND  PRO¬ 
CEDURAL  AND  INTERPRETATIVE 
REGULATIONS 

Paste  Waxes;  Exemption  From 
Labeling  Requirements 

There  has  been  submitted  to  the  Com¬ 
missioner  of  Food  and  Drugs,  as  pro¬ 
vided  in  the  Federal  Hazardous  Sub¬ 
stances  Labeling  Act  and  §  191.62  of  the 
regulations  thereunder,  a  request  to  ex¬ 
empt  certain  paste  waxes  from  the  label¬ 
ing  which  would  otherwise  be  required 
by  section  2(p)  (1)  of  the  act  because 
such  waxes  are  flammable  solids. 

The  Commissioner  has  concluded,  on 
the  basis  of  information  supplied  to  him 
by  the  petitioner  and  obtained  on  his 
own  initiative,  that  flammable  paste 
waxes  which  contoin  only  solvents  which 
are  not  flammable  liquids  as  defined  by 
section  2(1)  of  the  act  need  not  bear  a 
warning  statement  required  by  section 
2(p)  (1)  of  the  act.  Therefore,  pursuant 
to  the  provisions  of  the  Federal  Hazard¬ 
ous  Substances  Labeling  Act  (sec.  3(c), 
74  Stat.  374,  15  U.S.C.  1262)  and  under 
the  authority  vested  in  the  Secretary  of 
Health,  Education,  and  Welfare  and  del¬ 
egated  to  the  Commissioner  (21  CFR 
2.90 ;  29  P.R.  471) ,  9  191.63(a)  is  amended 
by  changing  subparagraph  (8)  to  read 
as  follows: 

§  191.63  Exemptions  for  small  ^  park- 
ages,  minor  hazards,  and  special  cir¬ 
cumstances. 

(a)  *  •  • 
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(8)  Containers  of  paste  shoe  waxes, 
paste  auto  waxes,  and  paste  furniture 
and  floor  waxes  containing  toluene  (also 
known  as  toluol) ,  xylene  (also  known  as 
xylol) ,  petroleiun  distillates  and/or  tur¬ 
pentine  in  the  concentrations  described 
in  §  191.7(a)  (4)  and  (6)  are  exempt 
from  the  labeling  requirements  of  §  191.- 
7(b)  (3)  (ii)  and  (5)  if  the  viscosity  of 
such  products  is  sufficiently  high  that 
they  will  not  flow  from  their  opened  con¬ 
tainers  when  inverted  for  5  minutes  at  a 
temperature  of  80“  P.,  and  are  exempt 
from  bearing  a  flammability  warning 
statement  if  the  flammability  of  such 
waxes  is  due  solely  to  the  presence  of 
solvents  which  have  flashpoints  above 
80“  F.  when  tested  by  the  method  de¬ 
scribed  in  §  191.13. 

***** 
Notice  and  public  procedure  and  de¬ 
layed  effective  date  are  not  necessary 
prerequisites  to  the  promulgation  of  this 
order  since  the  amendment  relaxes  exist¬ 
ing  requirements  and  the  Commissioner 
finds  that  it  is  not  necessary  for  the 
protection  of  the  public  health  and  safety 
for  the  products  involved  to  be  labeled 
with  the  warning  statement  required  by 
section  2(p)(l)  of  the  Federal  Hazard¬ 
ous  Substances  Labeling  Act. 

Effective  date.  This  order  shall  be 
effective  on  the  date  of  its  publication  in 
the  Federal  Register. 

(Sec.  3(c),  74  Stat.  374;  15  UA.C.  1262) 
Dated  December  16, 1964. 

John  L.  Harvey^ 
Deputy  Commissioner 
of  Food  and  DriLgs. 

[PR.  Doc.  64-13068;  Piled,  Dec.  18,  1964; 

8 : 50  a.m.  ]  « 

Title  41— PUBLIC  CONTRACTS 
AND  PROPERTY  MANAGEMENT 

Chapter  1 — Federal  Procurement 
Regulations 

USE  OF  CERTAIN  STANDARD  FORMS 

The  revision  of  the  Federal  Procure¬ 
ment  Regulations  (29  F.R.  10102)  pre¬ 
scribed  the  use,  among  others,  of  the 
June  1964  editions  of  Standard  Forms 
18,  19A,  21,  22,  23A,  32,  147,  and  148. 
Due  to  delays  in  the  availability  of  stocks 
of  these  revised  forms  in  some  procure¬ 
ment  offices,  use  is  hereby  authorized  of 
the  1955  edition  of  Standard  Form  147, 
the  1953  edition  of  Standard  Form  148, 
the  1959  editions  of  Standard  Forms 
18  and  19A,  and  the  1961  editions  of 
Standard  Forms  21,  22,  23A,  and  32  in 
invitations  for  bids  and  requests  for 
proposals  issued  prior  to  March  1,  1965. 
(Sec.  205(c),  63  Stat.  390;  40  U.S.C.  486(c)) 

Effective  date:  This  regulation  is  effec¬ 
tive  December  1,  1964. 

Dated:  December  15,  1964. 

Lawson  B.  Knott,  Jr., 

Acting  Administrator 
of  General  Services. 
[PR.  Doc.  64-13074;  Piled,  Dec.  18,  1964; 
8:51  am.] 


Title  41— TaECOMMUNICATION 

Chapter  I — Federal  Communications 
Commission 

PART  89— PUBLIC  SAFETY  RADIO 
SERVICES 

Miscellaneous  Amendments 

In  the  matter  of  amendment  of  Part 
89 '  of  the  Commission’s  rules  and  regu* 
lations  to  effect  certain  editorial  changes 
therein: 

The  Commission  having  under  con¬ 
sideration  the  desirability  of  making  cer¬ 
tain  editorial  changes  in  Part  89  of  its 
rules  and  regulations:  and. 

It  appearing,  that,  by  its  Report  and 
Order  (FCC  62-1254)  in  Docket  No. 
14712,  in  the  matter  of  amendment  of 
Parts  2,  6,  7,  9,  10,  11,  16  and  21  of  the 
Commission’s  rules  to  designate  portions 
of  the  2110-2200  Mc/s  band  exclusively 
for  the  use  of  Domestic  Fixed  Public  Sta¬ 
tions  and  for  the  use  of  Operational 
Fixed  and  International  Control  Sta¬ 
tions  and  to  reserve  a  portion  thereof 
for  omnidirectional  operations,  released 
December  10,  1962;  its  Report  and  Order 
(FCC  63-637)  in  Docket  No.  14729,  in 
the  matter  of  amendment  of  Parts  2,  4, 
7,  8,  9,  10,  11,  16  and  21  of  the  Commis¬ 
sion’s  rules  concerning  the  allocation  of 
the  frequency  bands  6425-6575,  10550- 
10680  and  11700-12200  Mc/s,  released 
July  12,  1963;  and  its  Report  and  Order 
(FCC  63-722)  in  Docket  No.  14744,  in 
the  matter  of  amendment  of  Parts  2  and 
4  of  the  Commission  rules  and  regula¬ 
tions  to  establish  a  new  class  of  educa¬ 
tional  television  service  for  the  trans¬ 
mission  of  instructional  and  cultural  ma¬ 
terial  to  multiple  receiving  locations  on 
channels  in  the  1990-2110  Mc/s  or  2500- 
2690  Mc/s  frequency  band,  amendment 
of  Parts  1,  7,  9,  10,  11  and  16,  released 
July  30, 1963.  the  Commission,  inter  alia, 
amend^  Part  89  to  conform  with  the 
determinations  made  in  these  proceed¬ 
ings,  the  formal  codification  of  such 
changes  to  be  accomplished  by  a  subse¬ 
quent  order  of  the  Commission;  and. 

It  further  appearing,  that,  formal  cod¬ 
ification  of  the  changes  herein  ordered  in 
Part  89  conforms  without  any  substantive 
changes  to  the  terms  in  the  above-de¬ 
scribed  Orders  and,  being  editorial  in 
nature,  the  prior  public  notice  and  ef¬ 
fective  date  provisions  of  section  4  of  the 
Administrative  Procedure  Act  are  inap¬ 
plicable;  and. 

It  further  appearing,  that  the  amend¬ 
ments  adopted  herein  are  issued  pursu¬ 
ant  to  authority  contained  in  section 
4(i)  and  303  (r)  of  the  Communications 
Act  of  1934,  as  amended,  and  §  0.261  of 
the  Commission’s  rules  and  regulations; 

It  is  ordered.  This  14th  day  of  Decem¬ 
ber  1964,  that  Part  89  of  the  Commis¬ 
sion’s  rules  is  amended  as  set  forth 
below*  effective  December  31,  1964. 

(Sec.  4,  48  stat.  1066,  as  amended;  47  U.S.C. 
154.  Interprets  or  applies  sec.  303,  48  Stat. 
1082,  as  amended;  47  UJS.C.  303) 


1  Prior  to  December  21,  1963,  Part  89  of 
the  Commission’s  rules  had  been  designated 
Part  10. 


Released:  December  15.  1964. 

Federal  Combiunications 
Commission, 

[SEAL]  Ben  F.  Waple, 

Secretary. 

1.  Section  89.101  is  amended  by  adding 
the  attached  charts  for  channels  4  and 
5  following  paragraph  (c) ;  by  revising 
subparagraph  (f )  (3) ;  by  revising  the 
table  in  paragraph  (h) ;  by  adding  as¬ 
signment  limitations  (7),  (8) ,  and  (9)  in 
paragraph  (i) ;  and  by  adding  para¬ 
graphs  (m) ,  (n) ,  and  (o) ,  all  to  read  as 
follows: 

§  89.101  Frequencies. 

***** 

(f)  *  *  • 

(3)  The  application  is  accompanied  by 
a  signed  statement  that  the  licensees  of 
all  stations  located  within  a  radius  of  75 
miles  of  the  proposed  location  and  au¬ 
thorized  to  operate  on  the  same  or  ad¬ 
jacent  channels  have  concurred  with 
such  assignment,  or  is  accompanied  by 
a  report  based  on  a  field  study  which 
indicates  the  probable  interference  to 
the  operation  of  existing  stations,  to¬ 
gether  with  a  signed  statement  that  the 
licensees  of  all  stations  located  within  a 
radius  of  75  miles  of  the  proposed  loca¬ 
tion  and  authorized  to  operate  on  the 
same  or  adjacent  channels  have  been 
notified  of  applicant’s  intention  to  re¬ 
quest  the  assignment. 

***** 

(h)  *  *  * 


Frequency 
band— Mc/s 

Class  of  station(s) 

Limitations 

952-960 

Operational  fixed . 

6,6 

1850-1990 

6 

2130-2160 

dn 

6 

2150-2160 

do _  . . 

7 

2180-2200 

-  do  .  . 

6 

2450-2500 

Base,  mobile,  operational 

fixM,  and  radiolocation.. 

2,4,6 

2500-2690 

Operational  fixed . 

8 

2900-3100 

Radiolocation _ 

9 

6525-6575 

Base  and  mobile . 

6 

6575-6875 

Operational  fixed . . 

6 

8400-8500 

B^,  mobile,  and  opera- 

tional  fixed _ 

1 

10, 500-10, 550 

Radiolocation . . 

3,6 

10,650-10,680 

Base  and  mobile _ 

6 

12,200-12,700 

Operational  fixed . . 

6 

13,200-13,250 

B^,  mobile,  and  opera- 

tional  fixed . 

1 

17, 700-19, 300 

do 

1 

19;  400-19;  700 

..do _  . 

1 

27,625-31,300 

_ do _ — 

1 

38,600-^,000 

-  - . do _ 

1 

(i)  •  •  • 

(7)  Available  on  a  developmental  basis 
only  for  omnidirectional  operation. 

(8)  Only  operational  fixed  stations 
employing  •  television  transmissions  will 
be  authorized  in  this  band.  The  trans¬ 
mitting  equipment  for  such  stations 
must  meet  the  technical  standards  for 
Instructional  Television  Fixed  stations 
as  contained  in  Part  74,  Subpart  I, 
§  74.901,  et  seq.,  of  this  chapter.  Oper¬ 
ational  fixed  systems  authorized  in  this 
band  prior  to  September  9,  1963,  may 
continue  to  be  authorized  herein.  Such 
systems  may  also  be  modified,  or  ex¬ 
panded  by  the  addition  of  new  stations, 
upon  appropriate  application  therefor. 

(9)  Authorizations  in  this  band  are 
subject  to  the  condition  that  no  harm¬ 
ful  interference  is  caused  to  Government 
services. 
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Frequency  band— Mc/s 


Beam  width  * 
(deerees) 


•62-960... 

1850-1090. 

2130-2160. 

2160-2160. 


§  89.117  Acceptability  of  trangmitters  218O-2200. 
for  licensing. 


2800-20W*. 


0626-6676. 


6676-0876. 


10660-10680. 


(c)  Transmitters  to  be  operated  in 
any  of  the  frequency  bands  between  952  Above  iedbo^ 
and  12700  Mc/s.  except  the  8400-8500 
Mc/s  band,  authorized  under  this  part 
shall  be  type  accepted  if  specified  in  an 
application  filed  after  July  20.  1962.  ex- 


>  Maximum  rated  power  output  of  transmitter.  Power  in  excess  of  that  shown  herein  will  be  authorized  only  under 
exceptional  circumstances  based  upon  a  factual  showing  of  need.  For  pulsed  systems  average  power  shall  be 
to  the  values  shown,  peak  power  shall  not  exceed  five  times  this  limit. 

.  .  .  >  Maximum  bandwidth  (necessary  w  occupied,  whichever  is  greater)  which  will  be  authorized.  Except  in  the 

CCPt  that  equipment  authorized  prior  2130-2160  and  2I8O-2200  M<^s  bands,  consideration  will  be  given,  on  a  case-by-case  basis,  to  requests  for  additional 
4-^  adjacout  channels  based  upon  a  complete  and  specific  factual  showing  of  unique  or  unusual  circumstances,  apart 

tnerebO  may  contmue  to  oe  useo  proviaeu  from  economic  considerations,  requiring  such  admtional  channels.  In  the  band  962-960  Mc/s,  bandwldths  up  to  500 
such  operation  does  not  result  in  harm-  kc/s  may  be  authorized. 

fill  IrtfArf  Ai-anna  nfVioi*  of  of  tnne  ni-  eve  *  Maximum  beamwidth  of  major  lobe  between  0.6  power  points  in  horizontal  plane.  Exeeptions  may  be  granted 
lux  uii/eriereiice  to  auier  suzbiuiib  or  sys-  stations  in  remote  areas  ot  until  harmful  interference  is  caused  to  other  stations  operating  in  accordance  witl> 
terns  which  are  conforming  to  the  micro-  these  provisions. 

wave  technical  standards  In  S  89.121.  '  { ““ 

o  Gsaafinaa  oQioi  vaa ri  •  Operational  flxod  stations  employing  tolevlsion  transmlsslons  In  this  band  must  Utilize  transmitting  equipment 

o.  oecuon  Otf.izi  is  amenaea  to  reaa  which  meets  the  technical  requirements  for  instructional  Television  Fixed  stations  as  contained  in  Part  74,  Subpart-I, 
as  follows;  1 74.901,  et  seq.,  of  this  chapter.  See  also  (  89.101(i)(8). 

?  Stations  authorized  prior  to  January  16, 1963,  will  not  be  required  to  comply  with  these  standards  until  January 

§ftO  1 91  fitAwidlfli-ils.  16,  1968. 

07.  1  jnicruwiive  xecnniuii  suinuHruB.  ,  Except  tot  the  frequencies  962.1 , 962.2,  962.3, 962.4,  962.6, 962.6,  and  962.7  Mc/s  and  the  frequency  pairs  959.9  and 

Th*  fA/iVtnlnal  fifanHwrHs  inriiraf.AH  in  966.3;  969.8  and  966.2;  066.5  and  962.9;  and  966.4  and  M2.8  Mc/s,  where  the  beamwidth  may  be  360°. 

uiuii.»vcu  111  ,  Except  for  the  frequencies  962.1,  962.2,  952.3,  952.4,  952.6,  962.6,  and  962.7  Mc/s,  where  the  maximum  power  may 

the  table  in  this  section  shall  govern,  be  loo  watts. 


FOR  CHANNEL  4 


CHART  FOR  DCTERMINING  RADIUS  FROM  FIXED  STATION  IN 
72*76Mc/<BAN0T0  INTERFERENCE  CONTOUR  ALONG  WHICH  lOXOF 
SERVICE  FROM  ADJACENT  TELEVISION  STATION  WOULD  BE  OESTROTED 


P  •  MX3 

Vlwre  ■  OMlpit  «l  IrtaMdUtr  la  aalit 
L  •  traaMBlMlM  llM  elflcltMT,  % 
a  •  fewer  ^  oC  the  ■etmea  vMi  reefed  le  A  ImV 
weve  eifole  la  free  apace. 

rar  i  dIractiQaal  aateaaa  aae  Uw  paver  la  »alalahe« 
k  •  bel^  feet  of  the  eealer  at  the  traaaadlltag  aaUaaa  array 


I.  rreailhclaleraectleaallhcf-hllaeaidacQads, 
aaaihcr  alraigM  llae  to  t« 


Power  * 
(watts) 

Tolerance 

(percent) 

Bandwidth  > 

•30 

0.0006 

lOOkc/s- . . . 

18 

.02 

8  Mc/s . . 

16 

•.001 

800  k<^^ . 

15 

».001 

10  Mc/s . 

16 

•.001 

800  kc/s  • . 

12 

(•) 

(•) . . 

12 

.02 

4  Mc/s . . 

7 

.02 

26  Mc^ . 

7 

.02 

10  Mc/s . 

6 

(•) 

26  Mc/s . 

5 

.06 

20  Mc/s . 

6 

(»)• 

60  Mc/s . 

Saturday,  December  19,  1964 
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Title  48— TRADE  AGREEMENTS 
AND  ADJUSTMENT  ASSISTANCE 
PROGRAMS 

Chapter  ill — Department  of 
Commerce 

PART  310^ADJUSTMENT 
ASSISTANCE  FOR  FIRMS 

Pursuant  to  authority  contained  in 
the  Trade  Expansion  Act  of  1962  (Public 
Uw  87-794.  76  Stat.  872),  Executive 
Order  11075  of  January  15.  1963  (28  FJl. 
473),  as  amended  by  Executive  Order 
11106  of  April  20,  1963  (28  F.R.  3911), 
and  Commerce  Department  Order  No. 
181  (Revised)  of  October  14,  1963  (28 
PJl.  11430),  there  is  hereby  established 
Part  310  of  Title  48  of  the  Code  of  Fed¬ 
eral  Regulations  to  provide  for  carrying 
out  the  fimctions  and  the  responsibili¬ 
ties  of  the  Secretary  of  Commercie  relat¬ 
ing  to  adjustment  assistance  to  firms 
under  title  m  of  the  Act. 

The  provisions  of  section  4  of  the  Ad¬ 
ministrative  Procediure  Act  (5  U.S.C. 
1003)  which  require  notice  of  proposed 
rule  making,  opportimity  for  public  par¬ 
ticipation,  and  delay  in  effective  date  are 
not  applicable  because  these  rules  relate 
.to  public  benefits.  A(x:ordingly,  these 
regulations  shall  become  effective  upon 
publication  in  the  Federal  Register. 

No.  247 - 3  - 


Part  310  is  added  to  Chapter  m.  Title 
48  of  the  Code  of  Federal  Regulations  to 
read  as  follows: 

Subpart  A— General 

Sec. 

310.1  Scope  and  purpose. 

310.2  Definitions. 

310.3  AppUcatlons  and  coxnmiinications. 

310.4  Inspection  of  records. 

310.5  Records  not  available  for  examina¬ 

tion. 

310.6  Denial  of  certification. 

310.7  Records. 

310.8  Audit  atod  inspection. 

310.9  Disclosure. 

310.10  Penalties. 

Subpart  B— Certification  of  Eligibility  to  Apply 
"  for  Adjustment  Assistance 

310.20  Certification  under  section  302(b)  (1) 

of  the  Act,  following  Tariff  Com¬ 
mission  report  of  affirmative  find¬ 
ing  of  injury  to  an  industry. 

310.21  Certification  under  section  302(c)  of 

the  Act,  following  Tariff  Commis¬ 
sion  report  of  affirmative  finding  of 
injury  to  a  firm. 

Subpart  C — Adjustment  Assistance  to 
Eligible  Firms 

310.30  General. 

310.31  Applications  for  adjustment  assist¬ 

ance. 

310.32  Adjustment  proposals. 

Subpart  D— Adjustment  Assistance  Guidelines 

310.40  Technical  assistance. 

310.41  Financial  assistance. 

310.42  Tax  assistance. 


Authoritt;  The  provisions  of  this  Part 
310  issued  under  sec.  401  of  the  Trade  Ex¬ 
pansion  Act  of  1962,  76  Stat.  902,  19  n.S.C. 
1802;  E.O.  11075,  28  P.R.  473;  E.O.  11106,  28 
FJl.  3911. 

Subpart  A — General 

§  310.1  Scope  and  purpose. 

The  purpose  of  this  chapter  is  to  set 
forth  regulations  relating  to  the  respon¬ 
sibilities  vested  in  the  Secretary  of  Com¬ 
merce  under  the  Trade  Expansion*  Act  of 
1962.  This  Part  310  relates  generally 
to  the  responsibilities  vested  in  the  Sec¬ 
retary  of  Commerce  by  title  m,  chapters 
1  and  2  of  the  Act,  and  by  section  7  of 
Executive  Order  11075  of  January  15, 

1963  (28  FJl.  473).  This  part  reflects 
the  delegations  of  authority  contained 
in  Department  Order  No.  152  (Revised) , 
including  the  Organization  and  Function 
Supplement  thereto,  both  dated  April  2, 

1964  (29  FJl.  5408-5410) . 

§  310.2  Definitions. 

(a)  “Act”  means  the  Trade  Expansion 
Act  of  1962,  76  Stat.  872,  19  U.S.C.  1801, 
et  seq. 

(b)  “Secretary”  means  the  Secretary 
of  Commerce. 

(c)  “Assistant  Secretary”  means  the 
Assistant  Secretary  of  Commerce  for 
Domestic  and  International  Business. 

(d)  “Director”  means  the  Director  of 
the  Office  of  Trade  Adjustment  of  the 
Department  of  Commerce. 
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(e)  “Firm’*  includes  an  individual 
proprietorship,  partnership.  Joint  ven¬ 
ture,  association,  corporation  (including 
a  development  corporation) ,  business 
trust,  cocHijerative  trustees  in  bankruptcy, 
and  receivers  under  decree  of  any  court. 

(f )  “Eligible  firm’’  means  a  firm  certi¬ 
fied  as  eUgilible  to  apply  for  adjustment 
assistance. 

§  310.3  Applicaticms  and  communica¬ 
tions. 

Applications  or  other  documents  re- 
lati]^  to  adjustment  assistance  under 
this  Part  310,  supporting  material,  and 
communications  in  connecUon  therewith, 
shall  be  addressed  to  and  filed  with  the 
Director,  Office  of  Trade  Adjustment, 
Department  of  Commerce,  Washington, 
D.C.,  20230.  Copies  of  application  forms 
referred  to  in  this  Part  310  may  be  ob¬ 
tained  frcHn  the  Office  of  Trade  Adjust¬ 
ment  or  fitxn  the  Department  of  Com¬ 
merce  Field  Offices. 

§  310.4  Inspection  of  records. 

All  documents  and  conununications 
filed  with  the  Director,  except  as  set 
forth  in  S  310.5,  may  be  inspected  by  per¬ 
sons  concern^  on  request  to  the 
Director. 

§  310.5  Records  not  available  for  exam- 
inaticm. 

(a)  Documents  transmitted  in  confi¬ 
dence  by  the  Tariff  Commission  or  other 
Government  agency  the  release  of  which 
has  not  been  authorized  by  the  Commis¬ 
sion  or  such  other  Government  agen¬ 
cy  shall  not  be  available  to  the  public. 

(b)  Confidential  business  data,  within 
the  meaning  of  18  UJ3.C.  1905,  shall  not 
be  available  to  the  public.  Information 
submitted  in  confidence  shall  be  on  sepa¬ 
rate  Sheets  clearly  marked  “Business 
Confidential’’.  The  firm  or  its  author¬ 
ized  representative  will  be  notified  and 
permitted  to  withdraw  information 
determined  by  the  Director  not  to  be  en¬ 
titled  to  confidential  treatment. 

§  310.6  Denial  of  certification. 

A  denial  of  application  for  certifica¬ 
tion  of  eligibility  to  apply  for  adjust¬ 
ment  assistance  will  include  an  explana¬ 
tory  stat^ent  therefor. 

§  310.7  Records. 

Each  recipient  of  adjustment  assist¬ 
ance  under  section  313,  314,  or  317  of  the 
Act  shall  make  and  preserve  for  at  least 
3  years  records  which  fully  disclose  the 
amount  and  disposition  by  such  recipient 
of  the  proceeds,  if  any,  of  such  a^ust- 
ment  assistance,  and  which  will  facilitate 
an  effective  audit.  The  recipient  shall 
also  keep  such  other  records  as  the  Di¬ 
rector  may  prescribe. 

§310.8  Audit  and  inspection. 

The  Director  and  the  Comptroller 
General  of  the  United  States  shall  have 
access  for  the  purpose  of  audit  and  ex¬ 
amination  to  any  books,  documents, 
papers,  and  records  of  the  recipient  per¬ 
taining  to  adjustment  assistance  under 
sections  313,  314,  and  317  of  the  Act. 

§  310.9  Disclosure. 

No  adjustment  assistance  shall  be  ex¬ 
tended  under  section  313,  314,  or  317  of 


the  Act  to  any  firm  imless  the  owners, 
partners,  or  officers  certify  to  the 
Director — 

(a)  The  names  of  any  attorneys, 
agents,  and  other  persons  engaged  by  or 
on  behalf  of  the  firm  for  the  purpose  of 
expediting  iq)plications  for  such  adjust¬ 
ment  assistance,  and 

(b)  The  fees  paid  or  to  be  paid  to  any 
such  person. 

§  310.10  Penalties. 

Whoever  makes  a  false  statement  of 
a  material  fact  knowing  it  to  be  false, 
or  knowingly  fails  to  disclose  a  material 
fact,  or  whoever  willfully  overvalues  any 
security,  for  the  purpose  of  influencing 
in  any  way  the  action  of  the  Secretary 
under  title  m,  chapter  2,  of  the  Act,  or 
for  the  purpose  of  obtaining  money, 
property,  or  ansrthing  of  value  under 
that  chapter,  ^all  be  fined  not  more 
than  $5,000  or  imprisoned  for  not  more 
than  two  years,  or  both.  (Section  319 
of  the  Act.) 

Subpart  B — Certification  of  Eligibility 
to  Apply  for  Adjustment  Assistance 

§  310.20'  Certification  under  section  302 
(b)(1)  of  the  Act,  following  Tariff 
Commission  report  of  affirmative 
finding  to  injuiy  to  an  industry. 

(a)  General.  Under  section  302(b)  (1) 
of  the  Act,  the.  Assistant  Secretary  shall 
certify,  as  eligible  to  apply  for  adjust¬ 
ment  assistance,  any  firm  in  an  industry 
with  respect  to  which  the  President  has 
acted  under  section  302(a)  (2)  of  the  Act, 
upon  a  showing  by  such  firm  to  the  sat¬ 
isfaction  of  the  Assistant  Secretary  that 
the  increased  imports  (which  the  Tariff 
Commission  has  determined  to  result 
from  concessions  granted  imder  trade 
agreements)  have  caused  serious  injury 
or  threat  thereof  to  such  firm. 

(b)  Wfio  may  apply.  Any  firm  in  an 
industry  with  respect  to  which  the  Presi¬ 
dent  has  acted  under  section  302(a)(2) 
of  the  Act  may  apply  for  certification  of 
eligibility  under  this  §  310.20. 

(c)  When  application  may  be  made. 
Application  may  be  made  within  such 
time  as  may  be  specified  by  the  President 
in  acting  imder  section  302(a)  (2)  of  the 
Act  or,  if  no  time  is  specified,  within  six 
months  from  the  date  on  which  the 
President  so  acted. 

(d)  How  to  apply.  Application  for 
certification  of  eligibility  to  apply  for 
adjustment  assistance  under  this  §  310.20 
shall  be  made  on  Form  OTA-1,  completed 
in  triplicate,  and  forward^  to  the 
Director. 

(e)  Processing  and  certification  proce¬ 
dure.  Upon  receipt  of  a  completed  ap¬ 
plication  imder  this  section  310.20,  the 
Director  will  conduct,  or  order  to  be  con¬ 
ducted,  such  investigation  as  he  deter¬ 
mines  to  be  necessary  and  appropriate. 
Within  60  days  after  receipt  of  the  ap¬ 
plication,  properly  •  filed,  the  Director 
shall  forward  the  application,  together 
with  pertinent  material  developed  dur¬ 
ing  investigation  and  his  recommenda¬ 
tion  that  the  application  be  approved  or 
denied,  to  the  Assistant  Secretary.  The 
applicant  will  be  promptly  advised  of  the 
Assistant  Secret^’s  determination  in 
the  matter. 


§  310.21  Certification  under  section  302 
(c)  of  the  Act,  following  Tariff  Com¬ 
mission  report  of  affirmative  finding 
of  injury  to  a  firm. 

(a)  General.  Under  section  302(c)  of 
the  Act,  the  Assistant  Secretary  may 
certify  as  eligible  to  apply  for  adjust¬ 
ment  assistance  any  firm  with  respect 
to  which  the  Tariff  Commission  has  re¬ 
ported  an  affirmative  finding  of  injury 
imder  section  301(c)  of  the  Act. 

(b)  Processing  and  certification  pro¬ 
cedure.  Upon  receipt  of  the  Tariff  Com¬ 
mission  report  of  its  affirmative  finding 
of  injury  to  a  firm,  the  Director  will  con¬ 
duct,  or  order  to  he  conducted,  such  in¬ 
vestigation  as  he  determines  necessary 
and  appropriate.  Within  20  days  after 
receipt  of  the  Tariff  Commission  report, 
the  Director  shall  forward  the  report 
to  the  Assistant  Secretary,  together  with 
pertinent  material  developed  during  any 
investigation,  and  also  the  Director’s 
recommendation  as  to  whether  certifica¬ 
tion  under  this  §  310.21  should  be  ap¬ 
proved  or  denied.  The  firm  involved  will 
be  promptly  advised  of  the  Assistant 
Secretary’s  determination  in  the  matter. 

Subpart  C — ^Adjustment  Assistance  to 
Eligible  Firms 

§  310.30  General. 

Adjustment  sissistance  may  be  pro¬ 
vided  to  eligible  firms  to  assist  them  in 
adjusting  to  the  impact  of  increased  im¬ 
ports  and  in  reestablishing  their  com¬ 
petitive  strength.  A  firm  certified  as 
eligible  to  apply  for  adjustment  assist¬ 
ance  may,  at  any  time  within  two  years 
after  the  date  of  such  certification,  file 
an  application  for  adjustment  assist¬ 
ance.  Concurrently,  or  within  a  reason¬ 
able  time .  thereafter,  the  firm  shall 
present  a  proposal  for  its  economic  ad¬ 
justment.  Types  of  adjustment  assist¬ 
ance  which  may  be  furnished  to  carry  out 
a  firm’s  certified  adjustment  proposal  are 
technical  assistance,  financial  assistance, 
and  tax  assistance,  either  singly  or  in 
any  combination  thereof. 

§  310.31  Applications  for  adjustment 
assistance. 

(a)  Who  may  apply.  Any  firm  certi¬ 
fied  as  eligible  to  apply  for  adjustment 
assistance  under  Subpart  B  in  this  Part 
310  may  apply  for  such  assistance. 

(b)  When  application  may  be  made. 
Application  for  adjustment  assistance 
may  be  made  at  any  time  within  two 
years  after  the  date  on  which  the  firm 
is  certified  under  Subpart  B  in  this  Part 
310  as  eligible  to  apply  therefor. 

(c)  How  to  apply.  Application  for  ad¬ 
justment  assistance  shall  be  made  on 
Form  OTA-3,  completed  in  triplicate, 
and  forwarded  to  the  Director. 

§  310.32  Adjustment  proposals. 

(a)  Preparation  and  presentation.  A 
firm’s  proposal  for  its  economic  adjust¬ 
ment  shall  be  made  on  Form  OTA-4, 
completed  in  triplicate,  and,  together 
with  such  supporting  material  as  the 
firm  or  the  Director  may  deem  appro¬ 
priate,  forwarded  to  the  Director.  The 
adjustment  proposal  shall  describe  in 
detail  the  firm’s  plan  for  its  economic 
recovery,  the  anticipated  benefits  of  the 
plan,  and  the  type  and  extent  of  the  ad- 
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justment  assistance  requested  to  carry 
out  the  plan.  The  adjustment  proposal 
shall  confoim  with  the  conditions  pre¬ 
scribed  for  adjustment  assistance  in  title 
m.  chapter  2,  of  the  Act,  and  in  the 
adjustment  assistance  guidelines  set 
forth  in  Subpart  D  of  this  Part  310.  The 
Director  may  furnish  technical  assist¬ 
ance  to  an  eligible  firm  which  has  ap¬ 
plied  for  adjustment  assistance  to  assist 
it  in  preparing  a  sound  adjustment 
proposal. 

(b)  Processing  proposals.  The  Di¬ 
rector  will  conduct,  or  order  to  be  con¬ 
ducted,  such  investigation  of  the  firm’s 
adjustment  proposal  as  he  determines 
to  be  necessary  and  appropriate.  There¬ 
after  the  Director  shall  promptly  for¬ 
ward  the  application  for  adjustment 
assistance,  the  adjustment  proposal,  the 
material  develop^  during  his  investi¬ 
gation  of  the  proposal,  and  his  recom¬ 
mendation  as  to  the  action  to  be  taken 
thereon,  to  the  Secretary. 

(c)  Certification.  The  Secretary  may 
approve  and  certify  an  adjustment  pro- 
po^  as  submitted  by  the  applicant,  or 
he  may  approve  and  certify  such  pro¬ 
posal  with  such  modifications  and  upon 
such  terms  and  conditicms  as  he  may 
deem  appropriate,  or  he  may  deny  such 
proposal.  No  proposal  shall  be  certified 
unless  the  Secretary  determines  that  the 
proposal: 

(1)  Is  reasonably  calculated  materi¬ 
ally  to  contribute  to  the  economic  ad¬ 
justment  of  the  firm, 

(2)  Gives «. adequate  consideration  to 
the  interests  of  the  workers  of  such  firm 
adversely  affected  by  such  actions  taken 
in  carrsdng  out  trade  agreements,  and 

(3)  Demonstrates  that  the  firm  will 
make  all  reasonable  efforts  to  use  its  own 
resources  for  economic  development. 

Certification,  unless  sooner  revoked,  shall 
remain  in  force  for  such  period  as  may 
be  prescribed  therein  by  the  Secretary. 

(d)  Administration  of  adjustment  as¬ 
sistance.  The  Director  shall  provide  or 
arrange  for  financial  and  technical  as- 
s^tance  in  accordance  with  the  provi¬ 
sions  of  the  certified  adjustment  pro¬ 
posal.  Such  assistance  shall  be  provided 
through  existing  Government  agencies 
to  the  maximum  extent  practicable,  and 
for  this  purpose  the  Director  shall  refer 
the  certified  adjustment  proposal  to 
such  Federal  agency  or  agencies  as  he, 
determines  to  be  appropriate  to  furnish 
the  technical  and  financial  assistance 
necessary  to  carry  out  such  proposal. 
The  agencies  to  which  such  proposal  may 
be  referred  include  the  Department  of 
Commerce  and  agencies  thereunder.  In 
the  event  and  to  the  extent  that  any 
agency  determines  not  to  furnish  this 
assistance,  the  Director,  if  he  determines 
that  such  assistance  is  necessary  to  carry 
out  the  certified  proposal,  may  provide 
such  assistance  on  terms  and  conditions 
consistent  with  the  guidelines  set  forth 
in  Subpart  D  of  this  part  and  other  ap- 
pUcable  provisions  of  law.  The  Director 
shall  be  responsible  for  ascertaining  tiie 
firm’s  progress  toward  adjustment  ob¬ 
jectives  and  for  assuring  compliance  with 
the  terms  of  certified  adjustment  pro¬ 
posals,  including  the  use  of  funds  for  ap¬ 
proved  purposes. 


Subpart  D— nAdjustment  Assistance 
Guidelines 

§  310.40  Technical  assistance* 

(a)  Technical  assistance  includes,  but 
is  not  limited  to,  information,  market 
and  other  economic  research,  mana¬ 
gerial  advice  and  counseling,  and  train¬ 
ing  and  assistance  in  research  and 
development. 

(b)  To  the  maximum  extent  practic¬ 
able,  technical  assistance  shall  be  fur¬ 
nished  through  existing  Federal  agen¬ 
cies,  and  otherwise  through  private  in¬ 
dividuals,  firms,  or  institutions. 

(c)  Firms  receiving  technical  assist¬ 
ance,  either  under  a  certified  adjustment 
proposal  or  in  the  preparation  of  an  ad¬ 
justment  proposal,  shall  be  required  to 
share  the  cost  thereof  to  the  extent  ad¬ 
ministratively  determined  to  be  appro¬ 
priate. 

§  310.41  Financial  assistance. 

(a)  Funds  made  available  through  fi¬ 
nancial  assistance  (direct  loans,  loan 
guarantees,  or  agreements  for  deferred 
participation  in  loans)  shall  be  used  only 
for  acquisition,  construction,  installa¬ 
tion,  modernization,  development,  con¬ 
version,  or  expansion  of  land,  plant, 
buildings,  equipment,  facilities,  or  ma¬ 
chinery,  or,  in  exceptional  cases  as  de¬ 
termined  by  the  Secretary,  to  supply 
working  capital.  The  term  “working 
capital”  includes  fimds  for  financing 
technical  assistance. 

(b)  No  loan  guarantee  or  agreement 
for  deferred  participation  in  a  loan  shall 
be  made  in  an  amount  which  exceeds  90 
percent  of  that  portion  of  the  loan  made 
for  the  purposes  described  in  this  para¬ 
graph  (a) . 

(c)  Any  loan  made  or  deferred  par¬ 
ticipation  taken  up  shall  bear  Interest  at 
a  rate  not  less  than  the  greater  of : 

(1)  Four  percent  per  annum,  or 

(2)  The  rate  fixed  by  the  Secretary  of 
the  Treasury  under  section  315(b)  (2) 
of  the  Act  for  the  year  In  which  the 
loan  is  made  or  the  agreement  for  de¬ 
ferred  participation  is  entered  into. 

(d)  Loan  guarantees  or  agreements  for 
deferred  participation  shall  be  made 
only  with  respect  to  loans  bearing  in¬ 
terest  at  a  rate  determined  to  be  reason¬ 
able  in  comparison  with  normal  terms 
for  comparable  loans  from  private 
sources.  In  no  event  shall  the  guaran¬ 
teed  portion  of  any  loan,  or  the  portion 
covered  by  an  agreement  for  deferred 
participation,  bear  ii^terest  at  a  rate  in 
excess  of  1  percent  per  annum  more  than 
the  rate  prescribed  under  paragraph  (c) 
of  this  section  unless  it  is  determined 
that  special  circumstances  justify  a 
higher  rate,  which,  however,  shall  not 
be  in  excess  of  2  percent  per  annum 
more  than  such  prescribed  rate. 

(e)  No  direct  loan,  loan  guarantee,  or 
loan  in  which  a  deferred  participation  is 
taken  shall  have  a  maturity  period  in 
excess  of  25  years  including  renewals  and 
extensions  except  as  provided  in  section 
315(d)  of  the  Act. 

(f)  No  financial  assistance  shall  be 
provided  unless  it  is  determined  that 
such  assistance  is  not  otherwise  avail¬ 
able  to  the  firm  on  reasonable  terms  from 


sources  other  than  the  United  States, 
and  that  there  is  reasonable  assurance  of 
the  firms’s  repasnnent  of  the  loan. 

(g)  No  financial  assistance  shall  be 
provided  to  any  firm  unless  its  owners, 
partners,  or  officers  shall  execute  an 
agreement  binding  them  and  the  firm 
for  a  period  of  2  years  after  such  finan¬ 
cial  assistance  is  provided,  to  refrain 
from  employing,  tendering  any  office  or 
emplojnnent  to,  or  retaining  for  profes¬ 
sional  services,  any  person  who,  on  the 
date  such  assistance  or  any  part  thereof 
was  provided,  or  within  one  year  prior 
thereto,  shall  have  served  as  an  officer, 
attorney,  agent,  or  employee  occupsdng 
a  position  or  engaging  in  activities  which 
shall  have  been  administratively  deter¬ 
mined  to  involve  discretion  with  respect 
to  the  provision  of  such  financial 
assistance. 

§  310.42  Tax  assistance. 

(a)  Application.  Any  eligible  firm 
may  apply  for  tax  assistance,  as  author¬ 
ized  by  section  317  of  the  Act,  with  re¬ 
spect  to  a  net  operating  loss  alleged  to 
have  been  sustained  by  the  applicant  in 
a  taxable  year  which  closed  not  more 
than  24  months  prior  to  such  application. 
Application  may  be  made  by  specific  re¬ 
quest  therefor  included  in  the  applica¬ 
tion  for  adjustment  assistance  (Form 
OTA-3),  or  in  the  adjustment  proposal 
(Form  OTA-4)  or  may  be  made  by  sep¬ 
arate  letter  to  the  Director.  In  each 
case,  the  applicant  shall  identify  by  its 
closing  date  the  taxable  year  in  which 
the  net  operating  loss  is  alleged  to  have 
occurred. 

(b)  Notice.  At  such  time  and  in  such 
manner  as  may  be 'prescribed  in  regu¬ 
lations  issued  by  the  Commissioner  of 
Internal  Revenue,  the  firm  (and  its  pro¬ 
prietor  if  a  sole  proprietorship,  its  part¬ 
ners  if  a  partnership,  or  its  shareholders 
if  an  electing  small  business  corporation 
under  subchapter  S  of  Chapter  1  of  the 
Internal  Revenue  Code  of  1954)  must 
file  with  the  appropriate  District  Di¬ 
rector  of  Internal  Revenue  notice  of  the 
application  for  tax  assistance  and,  if  such 
assistance  is  approved,  a  copy  of  the 
Secretary’s  certification  of  eligibility 
therefor  (Form  OTA-6) . 

(c)  Certification.  Eligibility  for  tax 
assistance,  to  carry  out  a  firm’s  certified 
adjustment  proposal,  will  be  certified  by 
the  Secretary,  if  he  determines  that: 

(1)  The  application  for  tax  assistance 
was  filed  within  24  months  after  the  close 
of  a  taxable  year  in  which  a  net  operat¬ 
ing  loss  is  alleged  to  have  been  sustained 
by  the  firm, 

(2)  The  alleged  net  operating  loss  of 
the  firm  arose  predominantly  out  of  car- 
rsdng  on  a  trade  or  buiness  which  was 
seriously  injured,  during  the  year  of  the 
loss,  by  the  increased  imports  which  the 
Tariff  Commission  has  determined  to  re¬ 
sult  from  concessions  granted  under 
trade  agreements,  and 

(3)  The  tax  assistance  requested  will 
materially  contribute  to  the  economic 
adjustment  of  the  firm. 

Nora:  The  record  keeping  and  reporting 
requirements  of  this  part  have  been  ap- 
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proved  t>7  the  Btireau  of  the  Budget  In  ac¬ 
cordance  with  the  Federal  Reports  Act  of 
1042. 

Signed  at  Washington,  D.C.,  this  16th 
day  of  December,  1964. 

Thomas  O.  Wyman, 
Assistant  Secretary  of  Com¬ 
merce  for  Domestic  and  In¬ 
ternational  Business. 

IFJl.  Doc.  64-13091;  Filed,  Dec.  18,  1964; 
8:61  a.m.] 


Title  49— TRANSPORTATION 

Chapter  I — Interstate  Commerce 
Commission 

SURCHAPTEI  A — GENERAL  RULES  AND 
REGULATIONS 

[8.0.  No.  067] 

PART  95 — CAR  SERVICE 

Missouri -Kansas -Texas  Railroad 
Company  Rerouting  of  Traffic;  Sub¬ 
stitute  Switching  Service  at  Man- 
gum  and  Frederick,  Okla. 

At  a  Session  of  the  Interstate  Com¬ 
merce  Commission,  Division  3,  held  in 
Washington,  D.C.,  on  the  10th  day  of 
December  AX>.,  1964. 

It  appearing,  that  the  Mlssouri-Kan- 
sas-Texas  Railroad  Company  due  to 
track  and  roadbed  conditions  between 
its  yard  limits  at  Wichita  Falls,  Texas, 
on  the  south  and  a  point  designated  as 
Hocker,  Oklahoma,  on  the  north  is  un¬ 
able  to  transport  traffic  routed  over  that 
line.  The  lilLssouri-Kansas-Texas  Rail¬ 
road  Company  having  filed  a  petition 
with  the  Commission  wherein  the  peti¬ 
tioner  prays  that  the  Commission  enter 
an  emergency  order  or  orders  under  sec¬ 
tions  1(15)  and  1(16),  (1)  authorizing 
petitioner  to  disccmtinue  or  suspend 
service  on  its  lines  between  its  yard 


limits  at  Wichita  Falls,  Texas,  on  the 
south  and  a  point  designated  as  Hocker, 
Oklahoma,  on  the  north;  (2)  authoriz¬ 
ing  petitioner  as  to  all  traffic  to  or  from 
points  on  said  line  to  disregard  shii^rs* 
routing  and  to  reroute  such  traffic  over 
other  railroads;  and  (3)  directing  peti¬ 
tioner  to  arrange  for  the  performance  of 
its  switching  service  at  Mangum  and 
Frederick,  Oklahoma,  by  other  railroads 
serving  those  points.  It  is  the  opinion 
of  the  Commission  that  an  emergency 
exists  requiring  immediate  action  to  pro¬ 
mote  car  service  in  the  interest  of  the 
public  and  the  commerce  of  the  people. 
Accordingly,  Uie  Commission  finds  that 
notice  and  public  procedure  are  imprac- 
.ticable  and  contrary  to  the  public  inter¬ 
est,  and  that  good  cause  exists  for  mak¬ 
ing  this  order  effective  upon  less  than 
thirty  days*  notice. 

It  is  ordered.  That, 

§  95.957  Missouri-Kansas-Texas  Rail¬ 
road  Company  rerouting  of  traffic; 
substitute  switching  service  at  Man- 
gum  and  Frederick,  Oklahoma. 

(a)  The  Missouri-Kansas-Texas  Rail¬ 
road  Company  and  its  connections,  being 
unable  to  transport  traffic  because  of 
track  and  roadbed  conditions  between 
yard  limits  at  Wichita  Falls,  Texas'  and 
a  point  designated  as  Hocker,  Oklahoma, 
in  accordance  witii  shippers’  routing  Is 
hereby  authorized  to  disregard  shippers’ 
routing  and  reroute  over  other  railroads 
all  traffic  to  or  from  all  points  on  the 
Missouri-Kansas-Texas  Railroad  Cmn- 
pany’s  line  between  yard  limits  at 
Wichita  Falls,  Texsus,  smd  a  point  desig¬ 
nated  as  Hocker,  Oklahoma,  over  any 
available  route  to  expedite  the  movement, 
regardless  of  the  routing  shown  on  the 
waybill.  The  billing  covering  all  such 
cars  rerouted  shall  carry  a  reference  to 
this  order  as  authority  for  the  rerouting. 

(b)  The  Missouri-Kansas-Texas  Rail-  - 
road  Company  shall  permit  other  car¬ 
riers,  as  far  as  practicable,  to  operate 


over  their  said  tracks  for  the  purpose  of 
serving  industries  located  on  the  said 
Mlssouri-Kitnsas-Texas  line;  and  ar¬ 
range  for  the  performance  of  its  switch¬ 
ing  at  Mangum  and  Frederick,  Okla- 
h(»na,  by  other  railroads  serving  those 
points. 

(c)  The  Missouri-Kansas-Texas  Rail¬ 
road  Company  will  conthiue  to  maintain 
switching  service  at  Altus  and  Hocker, 
Oklahoma.  • 

It  is  further  ordered.  That  the  petition 
in  all  other  respects  is  denied. 

Application.  The  provisions  of  this 
order  shall  apply  to  intrastate  and  for¬ 
eign  traffic  as  well  as  to  interstate  traffic. 

Rules  and  regulations  suspended.  The 
operation  of  all  rules  and  regulations 
insofar  as  they  confiict  with  the  provi¬ 
sions  of  this  order  is  hereby  suspended. 

(Secs.  1,  12,  16,  24  Stat.  370,  383,  384,  as 
ameoded;  49  U.S.C.  1,  12,  16.  Interprets  or 
applies  Secs.  1(10-17),  16(4),  40  Stat.  101, 
as  amended,  64  Stat.  911;  40  U.S.C.  1(10-17), 
16(4)) 

It  is  further  ordered.  That  this  order 
shall  become  effective  at  12:01  a.m.,  De¬ 
cember  17,  1964,  and  shall  remain  in 
force  and  effect  until  further  order  of 
the  Commission;  that  copies  of  this  order 
and  direction  shall  be  served  upon  the 
Association  of  American  Railroads,  Car 
Service  Division,  as  agent  of  all  railroads 
subscribing  to~the  car  service  and  per 
diem  agreement  under  the  terms  of  that 
agreement;  and  that  notice  of  this  order 
shall  be  given  to  the  general  public  by 
depositing  a  copy  in  the  office  of  the 
Secretary  of  the  Commission  at  Wash¬ 
ington,  D.C.,  and  by  filing  it  with  the 
Director,  Office  of  the  Federal  Register. 

By  the  Commission,  Division  3. 

[seal]  Harold  D.  McCoy, 

Secretary. 

[P.R.  Doc.  64-13026;  Filed,  Dec.  18,  1964; 

8:47  am.] 


Proposed  Rule  Making 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[  26  CFR  Parts  1,  301  1 
INCOME  TAX 

Treatment  of  Employee  Stock  Options 
and  Purchase  Plans 

Nptice  is  hereby  given,  pursuant  to  the 
Adn^istrative  Procedure  Act,  approved 
June  11,  1946,  that  the  regulations  set 
forth  in  tentative  form  below  are  pro¬ 
pose  to  be  prescribed  by  the  Commis¬ 
sioner  of  Internal  Revenue,  with  the  ap¬ 
proval  of  the  Secretary  of  the  Treasury 
or  his  delegate.  Prior  to  the  final  adop¬ 
tion  of  such  regulations,  consideration 
will  be  given  to  any  comments  or  sug¬ 
gestions  pertaining  thereto  which  are 
submitted  in  writing,  in  duplicate,  to  the 
Commissioner  of  Internal  Revenue,  At¬ 
tention:  CC:IjR,  Washington,  D.C.,  20224, 
within  the  period  of  30  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register.  Any  person  submit¬ 
ting  written  comments  or  suggestions 
who  desires  an  opportunity  to  comment 
orally  at  a  public  hearing  on  these  pro¬ 
posed  regulations  should  submit  his  re¬ 
quest,  in  writing,  to  the  Commissioner 
within  the  30-day  period.  In  such  case, 
a  public  hearing  will  be  held,  and  notice 
of  the  time,  place,  and  date  will  be  pub¬ 
lished  in  a  subsequent  issue  of  the  Fed¬ 
eral  Register.  The  proposed  regula¬ 
tions  are  to  be  issued  under  the  authority 
contained  in  section  7805  of  the  Internal 
Revenue  Code  of  1954  (68A  Stat  917; 
26U.S.C.7805). 

[seal]  Bertrand  M.  Harding, 

Acting  Commissioner 
of  Internal  Revenue. 

In  order  to  conform  the  Income  Tax 
Regulations  (26  CFR  Part  1)  under  sec¬ 
tions  402,  421  through  425,  691,  1012, 
1014,  6039,  6071,  and  6091  of  the  Internal 
Revenue  Code  of  1954,  and  the  Procedure 
and  Administration  Regulations  (26  CFR 
Part  301)  under  sections  6652,  and  6678 
of  the  Internal  Revenue  Code  of  1954,  to 
section  221  of  the  Revenue  Act  of  1964 
(78  Stat.  63),  such  regulations  are 
amended  as  follows : 

Paragraph  1.  Section  1.402(a)  is 
amended  by  revising  section  402(a)(3) 
(B)  and  by  adding  a  historical  note. 
These  amended  and  added  provisions 
read  as  follows: 

§  1.402(a)  Statutory  provisions;  taxa¬ 
bility  of  beneficiary  of  employees’ 
trust;  exempt  trust. 

Sec.  402.  Taxability  of  beneficiary  of  em¬ 
ployees’  trust — (a)  Taxability  of  beneficiary 

of  exempt  trust.  *  *  * 

(3)  Definitions.  *  •  • 

(B)  The  term  "securities  of  the  employer 


[Sec.  402(a)  as  amended  by  sec.  4(c),  Self-  employer  corporation  in  which  such  disposi- 
Employed  Individuals  Tax  Retirement  Act  tlon  occurred. 

1962  (78  Stat.  826)^  sec.  221(c)  (1),  Rev.  Act  (c)  Exercise  by  estate— {1)  In  general. 
1964  (78  Stat.  75)  J  If  an  option  to  which  this  part  applies  is 

exercised  after  the  death  of  the  employee  by 

Par.  2.  Paragraph  (b)(1)  (li)  of  estate  of  the  decedent,  or  by  a  person 
§  1.402(a)— 1  is  amended  to  read  as  who  acquired  the  right  to  exercise  such  op- 


foUows: 

§  1.402(a)— 1  Taxability  of  beneficiary 
under  a  trust  which  meets  the  re¬ 
quirements  of  section  401(a). 

*  *  «  *  • 

(b)  Distributions  including  securities 
of  the  employer  corporation — (1)  In  gen¬ 
eral.  •  ♦  • 


tion  by  bequest  or  inheritance  or  by  reason 
of  the  death  of  the  decedent,  the  provisions 
of  subsection  (a)  shall  apply  to  the  same  ex¬ 
tent  as  if  the  option  had  been  exercised  by 
the  decedent,  except  that — 

(A)  The  holding  period  and  emploirment 
requirements  of  sections  422(a),  423(a),  and 
424(a)  shall  not  apply,  and 

(B)  Any  transfer  by  the  estate  of  stock 
acquired  shall  be  considered  a  disposition 


(ii)  For  purposes  of  section  402(a)  and  of  such  stock  for  purposes  of  sections  423(c) 
of  this  section,  the  term  “securities”  and  424(c)  (i). 


means  only  shares  of  stock  and  bonds  (2)  Deduction  for  estate  tax.  If  an 
or  debentures  issued  by  a  corporation 

with  interest  counons  or  in  reeistered  tlon  422(c)  (1),  423(c),  or  424(c)  (1)  in  gross 
Wltn  interest  coupons  ot  m  re^terea  j^come  of  the  estate  of  the  deceased  em- 


form,  and  the  term  “securities  of  the  em¬ 
ployer  corporation”  includes  securities  of 


ployee  or  of  a  person  described  in  paragraph 
(1),  there  shall  be  allowed  to  the  estate  or 


a  parent  or  subsidiary  corporation  (as  such  person  a  deduction  with  respect  to  the 


defined  in  subsections  (e)  and  (f )  of  sec-  estate  tax  attributable  to  the  inclusion  in  the 
tion  425)  of  the  employer  corporation.  taxable  estate  of  the  deceased  employee  of 

the  net  value  for  estate  tax  ptuposes  of  the 
*  *  *  *  option.  For  this  purpose,  the  deduction 

Par.  3.  The  center  heading  “Miscel-  shall  be  determined  under  section  691(c)  as 
laneous  Provisions”  which  immediately  if  the  option  acquired  from  the  deceased  em- 
precedes  §  1.421  is  revised  to  read  as  ployee  were  an  item  of  gross  income  in  re¬ 


follows: 

Certain  Stock  Options 

Par.  4.  Section  1.421  is  amended  by  re¬ 
vising  the  heading  thereof,  by  revising 
section  421  (including  the  heading) ,  and 
by  revising  the  historical  note  at  the 
end  thereof.  These  amended  provisions 
and  historical  note  read  as  follows: 

§  1.421  Statutory  provisions;  general 
rules. 

Sec.  421.  General  rules — (a)  Effect  of 
qualifying  transfer.  If  a  share  of  stock  is 
transferred  to  an  individual  in  a  transfer  In 
respect  of  which  the  requirraaents  of  section 
422(a) ,  423(a) ,  or  424(a)  are  met — 

(1)  Except  as  provided  in  section  422(c) 
(1) ,  no  income  shall  result  at  the  time  of  the 
transfer  of  such  share  to  the  Individual  upon 
his  exercise  of  the  option  with  respect  to  such 
share; 

(2)  No  deduction  under  section  162  (relat¬ 
ing  to  trade  or  bminess  expenses)  shall  be 
allowable  at  any  time  to  the  employer  cor¬ 
poration,  a  parent  or  subsidiary  corporation 
of  such  corporation,  or  a  corporation  issuing 
or  assuming  a  stock  option  in  a  transaction 
to  which  section  425(a)  applies,  with  respect 
to  the  share  so  transferred;  and 

(3)  No  amount  other  than  the  price  paid 
iinder  the  option  shall  be  considered  as  re¬ 
ceived  by  any  of  such  corporations  for  the 
share  so  transferred. 

(b)  Effect  of  disqualifying  disposition.  If 
the  transfer  of  a  share  of  stock  to  an  indi- 


spect  of  the  decedent  under  section  691  and 
as  if  the  amount  includible  in  gross  income 
under  section 422(c)  (1) ,  423(c) ,  or  424(c)  (1) 
were  an  amount  Included  in  gross  Income 
under  section  691  in  respect  of  such  item  of 
gross  income. 

(3)  Basis  of  shares  acquired.  In  the  case 
of  a  share  of  stock  acquired  by  the  exercise 
of  an  option  to  which  paragraph  ( 1 )  applies — 

(A)  The  basis  of  such  share  shall  include 
so  much  of  the  basis  of  the  option  as  is  at¬ 
tributable  to  such  share;  except  that  the 
basis  of  such  share  shall  be  reduced  by  the 
excess  (if  any)  of  (i)  the  amount  which 
would  have  been  includible  in  gross  income 
under  section  422(c)  (1) ,  423(c),  or  424(c)  (1) 
if  the  employee  had  eoercised  the  option  on 
the  date  of  his  death  and  had  held  the  share 
acquired  pursuant  to  such  exercise  at  the 
time  of  his  death,  over  (li)  the  amoimt  which 
is  includible  in  gross  income  under  such 
section;  and 

(B)  The  last  sentence  at  sections  422(c) 
(1),  423(c),  and  424(c)(1)  shall  apply  only 
to  the  extent  that  the  amount  Includible  in 
gross  Income  under  such  sections  exceeds  so 
much  of  the  basis  of  the  option  as  is  at¬ 
tributable  to  such  share. 

[Sec.  421  as  amended  by  sec.  1,  Act  of  Feb¬ 
ruary  11,  1958  (Pub.  Law  85-320,  72  Stat.  4); 
sections  25  and  26,  Technical  Amendments 
Act  1958  (72  Stat.  1623,  1624);  sec.  221(a), 
Rev.  Act.  1964  (78  Stat.  63)  ] 

Par.  5.  Section  1.421-1  is  amended  by 
revising  the  heading  thereof,  and  by  add¬ 
ing  a  new  paragraph  (g)  at  the  end 


viduai  pxu^uant  to  his  exercise  of  an  option  thereof.  These  revised  and  added  pro- 
would  otherwise  meet  the  requirements  of  Visions  read  as  follows: 


section  422(a),  423(a),  or  424(a)  except  that 
there  is  a  failtire  to  meet  any  of  the  holding 
{Period  requirements  of  section  422(a)(1), 
423(a)(1),  or  424(a)(1),  then  any  increase 
in  the  income  of  such  individual  or  deduc¬ 
tion  from  the  income  of  his  employer  cor- 


cdrporation”  include  securities  of  a  parent  poration  for  the  taxable  year  in  which 
or  subsidiary  corporation  (as  defined  in  sub-  such  exercise  occurred  attributable  to  such 
sections  (e)  and  (f)  of  section  425)  of  the  disposition,  shall  be  treated  as  an  increase 
employer  corporation.  in  income  or  a  deduction  from  income  in  the 

*  ,  *  ,  ,  taxable  year  of  such  individual  or  of  such 


§  1.421—1  Taxable  years  affected  and 
meaning  and  use  of  certain  terms. 


(g)  Taxable  years  affected.  Sections 
1.421-1  through  1.421-5  are  applicable 
only  to  taxable  years  ending  before  Jan¬ 
uary  1,  1964,  and  only  with  respect  to 
options  granted  after  February  26,  1945, 
and  before  January  1,  1964,  and  all  ref- 
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erences  therein  to  sections  of  the  Code 
are  to  the  Internal  Revenue  Code  of  1954, 
before  the  amendments  made  by  section 
221  of  the  Revenue  Act  of  1964  (78  Stat. 
63).  Section  1.421-6  is  applicable  only 
to  cations  granted  on  or  sdter  February 
26. 1945,  and  all  references  to  sections  of 
the  Code  are  to  the  Internal  Revenue 
Code  of  1954,  as  amended.  Sections 
1.421-7  and  1.421-8  are  i^licable  only  to 
taxable  years  beginning  after  December 
31,  1963,  and  all  references  therein  to 
sections  of  the  Code  are  to  the  Internal 
Revenue  Code  of  1954,  as  amended. 

Par.  6.  Section  1.421-6  is  amended  by 
revising  paragn^hs  (a)  (1),  (d)  (7),  and 
(f)  thereof.  These  amended  provisions 
read  as  follows: 

S  1.421—6  Options  to  which  section  421 
does  not  apidy. 

(a)  Scope  of  section.  (1)  If  an  em¬ 
ployer  or  other  person  grants  to  an  em¬ 
ployee  or  other  person  for  any  reason 
connected  with  the  employment  of  such 
employee  an  option  to  purchase  stock 
of  the  employer  or  other  property,  and 
if  section  421  is  not  t^jpUcable,  then  this 
section  shall  apply.  This  section  will  ap¬ 
ply,  for  example,  when  an  option  is  not 
a  qualified  or  restricted  stock  option  at 
the  time  it  is  granted  or  an  option 
granted  under  an  employee  istock  pur¬ 
chase  plan,  or  when  an  option  is  modi¬ 
fied  so  that  it  no  longer  qualifies  as  such 
an  option,  or  when  there  is  a  disqualify¬ 
ing  disposition  of  stock  acquired  by  the 
exercise  of  such  an  option  so  that  section 
421  does  not  apply.  When  an  option  is 
granted  for  any  reason  connected  with 
the  nnployment  of  an  employee,  this 
section  applies,  if  section  421  does  not 
apply,  irr«^>ective  of  whether  the  option 
is  granted  by  the  employer,  by  a  parent 
or  subsidiary  of  the  employer,  by  a  stock¬ 
holder  of  any  of  such  corporations,  or 
by  any  other  person,  and  irrespective  of 
whether  the  option  is  granted  to  the  em¬ 
ployee,  to  a  member  of  his  family,  or  to 
any  other  person,  "Rnd  irrespective  of 
whether  the  option  is  to  purchase  the 
stock  of  the  employer,  ttie  stock  of  the 
parent  or  subsidiary  of  the  ^ployer,  the 
stock  of  any  other  corporation,  or  to  pur¬ 
chase  any  other  property.  In  addition. 
§  1.61-15  makes  the  rules  of  this  section 
applicable  in  determining  the  time  when 
certain  other  options  result  in  the  real¬ 
ization  of  income  and  the  amount  of  such 
income. 

•  *  •  *  * 

(d)  Options  without  a  readily  ascer¬ 
tainable  fair  market  value.  •  •  • 

(7)  Notwithstanding  the  other  provi¬ 
sions  of  this  paragraph,  if  this  section  is 
applicable  because  of  a  disqualifying  dis- 
po^tion  of  stock  acquired  by  the  exercise 
of  a  qualified  or  restricted  stock  option, 
or  acquired  by  the  exercise  of  an  option 
grants  under  an  employee  stock  pur¬ 
chase  plan,  the  taxable  year  of  the  em¬ 
ployee  for  which  he  is  required  to  include 
in  his  gross  income  the  compensation  re¬ 
sulting  from  such  option  is  determined 
imder  section  421(b)  and  paragraph  (b) 
of  §  1.421-8  (or,  in  the  case  of  taxable 
years  ending  before  January  1.  1964, 
under  section  421(f)  and  paragraph  (e) 
of  S  1.421-5)  and.  in  the  case  of  a  dis¬ 
qualifying  disposition  of  a  share  of  stock 


acquired  by  the  exercise  of  a  qualified 
stock  option,  the  amount  of  such  com¬ 
pensation  shall  be  subject  to  the  limita¬ 
tion  provided  by  section  422(c)  (4)  and 
paragraph  (b)  of  9  1.422-1. 

*  •  •  •  # 

(f)  Deductions.  If  the  employer 
grants  an  option  to  which  this  section 
applies,  the  employer  of  the  employee  in 
connection  with  whose  employment  the 
option  is  granted  is  considered  to  have 
p^d  compensation  to  such  employee  at 
the  same  time  and  in  the  same  amount 
as  such  employee  is  considered  under 
paragraph  (c)  or  (d)  of  this  section  to 
have  realized  compensation.  The  deduc¬ 
tibility  of  the  amount  considered  so  paid 
is  determined  under  section  162  or 
other  provision  of  the  Code  which  is 
applicable  to  such  a  pasrment.  Whether 
such  amount  may  be  deducted  in  the 
taxable  year  considered  so  paid,  or 
whether  such  amount  is  a  capital  ex¬ 
penditure  which  is  not  deductible  or 
which  may  be  amortized,  depends  upon 
the  nature  of  the  transaction  involved 
and  the  facts  and  circumstances  of  each 
case.  If  this  section  is  applicable  be¬ 
cause  of  a  disqualifying  disposition  of 
stock  acquired  by  the  exercise  of  a  quali¬ 
fied  or  restricted  stock  option,  or  acquired 
by  the  exercise  of  an  option  granted 
under  an  employee  stock  purchase  plan, 
the  employer’s  taxable  year  for  which 
such  compensation  is  deductible  is  de¬ 
termined  under  section  421(b)  and  para¬ 
graph  (b)  of  9  1.421-8  (or.  in  the  case  of 
taxable  years  ending  before  January  1, 
1964,  under  section  421  (f )  and  paragraph 
(e)  of  9  1.421-5) . 

Par.  7.  There  are  inserted  immediately 
after  9  1.421-6  the  following  new  sec¬ 
tions: 

§  1.421—7  Meaning  and  use  of  certain 
terms. 

(a)  Option.  (1)  For  purposes  of  sec¬ 
tions  421  through  425,  the  term  “option” 
includes  the  right  or  privilege  of  an  in¬ 
dividual  to  purchase  stock  from  a  corpo¬ 
ration  by  virtue  of  an  offer  of  the  corpo¬ 
ration  continuing  for  a  stated  period  of 
time,  whether  or  not  irrevocable,  to  sell 
such  stock  at  a  price  determined  under 
paragraph  (e)  of  this  section,  such  in¬ 
dividual  being  under  no  obligation  to 
purchase.  Such  right  or  privilege,  when 
granted,  miist  be  evidenced  in  writing. 
The  individual  who  has  such  right  or 
privilege  is  referred  to  as  the  optionee 
and  the  corporation  offering  to  sell  stock 
imder  such  an  arrangement  is  referred 
to  as  the  optionor.  While  no  particular 
form  of  words  is  necessary,  the  written 
option  should  express,  among  other 
things,  an  offer  to  sell  at  the  option  price 
and  the  period  of  time  during  which  the 
offer  shsdl  remain  open. 

(2)  An  option  may  be  granted  as  part 
of  or  in  conjunction  with  an  employee 
stock  purchase  plan  or  subscription  con¬ 
tract.  See  section  423. 

(3)  An  arrai^ement  between  a  cor¬ 
poration  and  an  employee  may  involve 
more  than  one  option.  For  exsunple,  if 
a  corporation  on  June  1,  1964,  grants  to 
an  employee  the  right  to  purchase  1,000 
shares  of  its  stock  on  or  after  June  1, 
1965,  another  1,000  shares  on  or  after 


June  1,  1966,  and  a  further  1,000  shares 
on  or  after  June  1,  1967,  all  shares  to  be 
purchased  before  June  1,  1968,  provided 
the  employee  at  the  time  of  exercise  of 
any  of  the  purchase  rights  is  employed 
by  the  corporation,  such  an  arrangement 
will  be  construed  as  the  grant  to  the 
employee  on  June  1,  1964,  of  three  op¬ 
tions,  each  for  the  purchase  of  1,000 
shares.  However,  if  a  corporation  grants 
to  an  employee  on  January  1,  1965,  the 
right  to  purchase  1,000  shares  of  its  stock 
at  $65  per  share  during  1965,  or  at  $75 
per  share  during  1966,  or  at  $85  per  share 
during  1967,  such  an  arrangement  will 
be  construed  as  the  grant  to  the  em¬ 
ployee  on  January  1,  1965,  of  but  one 
option  for  the  purchase  of  1,000  shares, 
which  ceases  to  be  outstanding  when  fully 
exercised  at  the  price  in  effect  at  the 
time  of  exercise. 

(b>  Statutory  options.  (1)  The  term 
“statutory  option”,  used  for  purposes  of 
convenience  hereinafter  in  this  section 
and  in  §9  1.421-8  through  1.425-1,  means 
a  qualified  stock  option,  as  defined  by 
section  422(b)  and  9  1.422-2;  an  option 
granted  imder  an  employee  stock  pur¬ 
chase  plan,  as  defined  by  section  423(b) 
and  9  1.423-2;  and  a  restricted  stock  op¬ 
tion,  as  defined  in  section  424(b)  and 
9  1.424-2. 

(2)  An  option  may  qualify  as  a  statu¬ 
tory  option  only  if  the  (^tion  is  not 
transferable  (other  than  by  will  or  by 
the  laws  of  descent  and  distribution)  by 
the  individual  to  whom  it  is  granted,  and 
is  exercisable,  during  the  lifetime  of  such 
individual,  only  by  him.  See  sections 
422(b)(6).  423(b)(9),  and  424(b)(2). 
Accordingly,  an  option  which  is  trans¬ 
ferable  by  the  Lidividual  to  whom  it  is 
granted  during  his  lifetime,  or  is  exercis¬ 
able  during  such  individual’s  lifetime  by 
another  person,  is  not  a  statutory  op¬ 
tion.  However,  in  case  the  option  or  the 
plan  under  which  the  option  was  granted 
contains  a  provision  permitting  the  in¬ 
dividual  to  whom  the  option  was  granted 
to  designate  the  person  who  may  exer¬ 
cise  the  option  after  his  death,  neither 
such  provision,  nor  a  designation  pur¬ 
suant  to  such  provision,  disqualifies  the 
option  as  a  statutory  option. 

(3)  (i)  The  datermination  of  whether 
an  option  is  a  statutory  option  is  made 
as  of  the  date  such  option  is  granted.  An 
option  which  is  a  statutory  option  when 
graiited  does  not  lose  its  character  as 
such  an  option  by  reason  of  subsequent 
events,  and  an  option  which  is  not  a 
statutory  option  when  granted  does  not 
become  such  an  option  by  reason  of  sub¬ 
sequent  events.  See,  however,  paragraph 
(e)  of  §  1.425-1,  relating  to  modification, 
extension,  or  renewal  of  an  option. 

(ii)  The  application  of  this  subpara¬ 
graph  may  be  illustrated  by  the  follow¬ 
ing  examples: 

Example  (1).  S-1  Corporation  is  a  sub- 

Bldiary  of  S  Corporation  which,  in  turn,  is  a 
subsidiary  of  P  Corporation.  On  June  1, 
1964,  P  grants  to  an  employee  of  P  a  statu¬ 
tory  option  to  purchase  a  share  of  stock  of 
S-1.  On  January  1,  1965,  S  sells  a  portion 
of  the  S-1  stock  which  It  owns  to  an  unre¬ 
lated  corporation  and,  as  of  that  date,  S-1 
ceases  to  be  a  subsidiary  of  S.  On  May  1. 
1966,  whUe  still  employed  by  P,  the  employee 
exercises  his  option  to  purchase  a  share  of 
S-1  stock.  Section  421  applies  to  such  exer¬ 
cise. 
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Example  (2) .  Assxime  P  grants  an  option 
to  an  employee  under  the  same  facts  as  in 
example  (1)  above,  except  that  on  June  1. 
1964,  S-1  Is  not  a  subsidiary  of  either  S  or  P. 
Such  option  Is  not  a  statutory  option  on 
June  1.  19M.  On  January  1,  1966,  S  pw- 
cbases  from  an  unrelated  corporation  a  suf¬ 
ficient  number  of  shares  of  S-1  stock  to  make 
S-1,  as  of  that  date,  a  subsidiary  of  S.  On 
May  1,  1965,  while  still  employed  by  P,  the 
employee  exercises  his  option  to  purchase  a 
share  of  S-1  stock.  The  employee  has  not 
exercised  a  statutory  option. 

(c)  Time  and  date  of  granting  option. 

(1)  For  purposes  of  sections  421  through 
425,  the  words  “^he  date  of  the  granting 
of  the  option”  and '“the  time  such  option 
is  granted”,  and  similar  phrases  refer  to 
the  date  or  time  when  the  corporation 
completes  the  corporate  action  constitut¬ 
ing  an  offer  of  stock  for  sale  to  an  indi¬ 
vidual  under  the  terms  and  conditions 
of  a  statutory  option.  Ordinarily,  if  the 
corporate  action  contemplates  an  im¬ 
mediate  offer  of  stock  for  sale  to  an  in¬ 
dividual  or  to  a  class  including  such  in¬ 
dividual,  or  contemplates  a  particular 
date  on  which  such  offer  is  to  be  made, 
the  time  or  date  of  the  granting  of  the 
option  is  the  time  or  date  of  such  cor¬ 
porate  action  if  the  offer  is  to  be  made 
immediately,  or  the  date  contemplated 
as  the  date  of  the  offer,  as  the  case  may 
be.  However,  an  unreasonable  delay  in 
the  giving  of  notice  of  such  offer  to  the 
in^vidual  or  to  the  class  will  be  taken 
into  account  as  indicating  that  the  cor¬ 
poration  contemplated  that  the  offer  was 
to  be  made  at  the  subsequent  date  on 
which  such  notice  is  given. 

(2)  If  the  corporation  imposes  con¬ 
ditions  on  the  granting  of  an  option  (as 
distinguished  from  conditions  governing 
the  exercise  of  the  option) ,  such  condi¬ 
tions  shall  be  given  effect  in  accordance 
with  the  intent  of  the  corporation.  How¬ 
ever,  under  section  425  (i) ,  if  the  grant  of 
an  option  is  subject  to  approval  by  stock¬ 
holders,  the  date  of  grant  of  the  option 
shall  be  determined  as  if  the  option  had 
not  been  subject  to  such  approval.  A 
condition  which  does  not  require  cor¬ 
porate  action,  such  as  the  approval  of 
some  regulatory  or  governmental  agency, 
for  example,  a  stock  exchange  or  the  Se¬ 
curities  and  Exchange  Commission,  is 
ordinarUy  considered  a  condition  upon 
the  exercise  of  the  option  unless  the 
corporate  action  clearly  indicates  that 
the  option  is  not  to  be  granted  until  such 
condition  is  satisfied.  If  an  option  is 
granted  to  an  individual  upon  the  con¬ 
dition  that  such  individutd  will  become 
an  employee  of  the  corporation  granting 
the  option  or  of  a  related  corporation, 
such  option  is  not  granted  prior  to  the 
date  the  individual  becomes  such  an  em¬ 
ployee. 

(3)  In  general,  conditions  imposed 
upon  the  exercise  of  an  option  will  not 
operate  to  make  ineffective  the  granting 
of  the,  option.  For  example,  on  June  1, 
1964,  the  A  Corporation  grants  to  X,  an 
employee,  an  option  to  purchase  5,000 
shares  of  the  corporation’s  stock,  exer¬ 
cisable  by  X  on  or  after  June  1,  1965, 
provided  he  is  employed  by  the  corpora¬ 
tion  on  June  1,  1965,  and  provided  that 
A’s  profits  during  the  fiscal  year  preced¬ 
ing  the  year  of  exercise  exceed  $200,000. 
Such  an  option  is  granted  to  X  on 


Jime  1,  1964,  and  will  be  treated  as  out¬ 
standing  as  of  such  date. 

(d)  Stock.  For  purposes  of  sections 
421  through  425,  the  term  “stock”  means 
capital  stock  of  any  class,  including  vot¬ 
ing  or  nonvoting  commcm  or  preferred 
stock.  Except  as  otherwise  provided, 
the  term  includes  ^th  treasury  stock 
and  stock  of  original  Issue.  Special 
classes  of  stock  authorized  to  be  issued 
to  and  held  by  employees  are  within  the 
scope  of  the  term  “stock”  as  used  in  such  ’ 
sections,  provided  such  stock  otherwise 
possesses  the  rights  and  characteristics 
of  capital  stock. 

(e)  Option  price.  (1)  For  purposes 
of  sections  421  through  425,  the  term 
“option  price”  or  “price  paid  imder  the 
option”  means  the  consideration  in 
money  or  property  which,  pursuant  to 
the  terms  of  the  option,  is  the  price  at 
which  the  stock  subject  to  the  option  is 
purchased.  The  term  “option  price” 
does  not  include  amoimts  paid  as  inter¬ 
est  imder  a  deferred  payment  arrange¬ 
ment  or  treated  as  interest  imder  section 
483  and  the  regulations  thereunder. 

(2)  In  the  case  of  a  statutory  option, 
any  reasonable  valuation  method  may  be 
used  for  the  purpose  of  determining 
whether  at  the  time  the  option  is  granted 
the  option  price  satisfies  the  pricing  re¬ 
quirements  of  section  422(b)  (4)  (relat¬ 
ing  to  qualified  stock  options),  section 
423(b)  (6)  (relating  to  employee  stock 
purchase  plans),  or  section  424(b)(1) 
(relating  to  restricted  stock  options), 
whichever  is  applicable,  with  respect  to 
the  stock  subject  to  the  option.  Such 
methods  include  the  valuation  methods 
described  in  §  20.2031-2  of  ttiis  chapter 
(Estate  Tax  Regulations). 

(f)  Exercise.  For  purposes  of  sec¬ 
tions  421  through  425,  the  term  “exer¬ 
cise”,  when  used  in  reference  to  an  op¬ 
tion,  means  the  act  of  acceptance  by  the 
optionee  of  the  offer  to  sell  contained  in 
the  option.  In  general,  the  time  of  ex¬ 
ercise  is  the  time  when  there  is  a  sale  or 
a  contract  to  sell  between  the  corporation 
and  the  individual.  A  promise  to  pay 
the  option  price  does  not  constitute  an 
exercise  of  the  option  unless  the  optionee 
is  subject  to  personal  liability  on  such 
promi^.  An  agreement  or  undertaking 
by  the  employee  to  make  pasnnents  un¬ 
der  an  employee  stock  purchase  plan 
does  not  constitute  the  exercise  of  an 
option  so  long  as  the  payments  made  re¬ 
main  subject  to  withdrawal  by  the 
employee. 

(g)  Transfer.  For  purposes  of  sec¬ 
tions  421  through  425,  the  term  “trans¬ 
fer”,  when  used  in  reference  to  the  trans¬ 
fer  to  an  individual  of  a  share  of  stock 
pursuant  to  his  exercise  of  a  statutory 
option,  means  the  transfer  of  ownership 
of  such  share,  or  the  transfer  of  sub¬ 
stantially  all  the  rights  of  ownership. 
Such  transfer  must,  within  a  reasonable 
time,  be  evidenced  on  the  books  of  the 
corporation. 

(h)  Employment  relationship.  (1) 
Section  421  is  applicable  to  the  exercise 
of  a  statutory  option  only  if  at  the  time 
the  option  is  granted,  the  optionee  is  an 
employee  of  the  corporation  granting  the 
option,  or  a  related  corporatioii  of  such 
corporation,  unless  the  option  has  been 
assumed  or  a  new  option  has  been  is¬ 
sued  in  its  place  under  section  425(a). 


In  case  of  such  an  assumption  or  issu¬ 
ance,  the  optionee  must,  at  the  time  of 
such  assumption  or  issuance,  be  an  em¬ 
ployee  of  the  corporation  so  assuming 
or  issuing  the  option,  or  a  related  cor¬ 
poration  of  such  corporation.  The  de¬ 
termination  of  whether  the  optionee  is 
an  employee  at  the  time  the  option  is 
granted  (or  at  the  time  of  the  assump¬ 
tion  or  issuance  under  section  425(a)) 
will  be  made  in  accordance  with  the 
rules  contained  in  section  3401(c)  and 
the  regulations  thereunder.  As  to  the 
granting  of  an  option  conditioned  upon 
empl03unent,  see  paragraph  (c)  (2)  of 
this  section.  A  statutory  option  must 
be  granted  for  a  reason  connected  with 
the  individual’s  employment  by  the  cor¬ 
poration  or  by  its  related  corporation. 

(2)  In  order  to  qualify  for  the  special 
tax  treatment  of  section  421,  in  addition 
to  meeting  the  rquirements  of  subpara¬ 
graph  (1)  of  this  paragraph,  an  indi¬ 
vidual  exercising  a  qualified  stock  op¬ 
tion  or  an  option  granted  under  an 
employee  stock  purchase  plan  must,  4it 
all  times  during  the  period  beginning 
with  the  date  of  the  granting  of  such 
option  and  ending  at  the  time  of  such 
exercise  or  on  the  day  3  months  before 
the  date  of  such  exercise,  be  an  employee 
of  either  the  corporation  granting  such 
option,  a  related  corporation  of  such 
corporation,  or  a  corporation  or  a  re¬ 
lated  corporation  of  such  corporation 
issuing  or  assuming  a  stock  option  in  a 
transaction  to  which  section  425(a)  up- 
plies.  For  this  purpose,  the  employment 
relationship  in  respect  of  an  option 
granted  in  accordsmce  with  the  require¬ 
ments  of  subparagraph  (1)  of  this  para¬ 
graph  will  be  treated  as  continuing  in¬ 
tact  while  the  individual  is  on  military 
or  sick  leave  if  the  period  of  such  leave 
does  not  exceed  90  days,  or,  if  longer, 
so  long  as  the  individual’s  right  to  re¬ 
employment  with  the  corporation  grant¬ 
ing  the  option  (or  a  related  corporation 
of  such  corporation,  or  a  corporation 
or  a  related  corporation  of  such  corpo¬ 
ration  issuing  or  assuming  a  stock  option 
in  a  transaction  to  which  section  425(a) 
applies)  is  guaranteed  either  by  statute 
or  by  contract. 

(3)  For  purposes  of  determining 
whether  an  individual  meets  the  require¬ 
ments  of  this  paragraph,  the  term  "em¬ 
ployer  corporation”,  as  used  in  section 
425  (e)  and  (f ) ,  shall  be  read  as  “grantor 
corporation”  or  “corporation  issuing  or 
assuming  a  stock  option  in  a  transaction 
to  which  section  425(a)  is  applicable”, 
as  the  case  may  be.  For  purposes  of  the 
employment  requirement,  the  determi¬ 
nation  of  whether  a  corporation  is  a 
related  corporation  is  based  upon 
whether  such  corporation  was  a  related 
corporation  of  the  corporation  granting 
an  option  at  the  time  of  such  grant  or 
of  a  corporation  which  issued  or  as¬ 
sumed  an  option  under  section  425(a) 
at  the  time  of  such  issuance  or  assump¬ 
tion. 

(4)  The  application  of  this  paragraph 
may  be  illustrated  by  the  following  ex¬ 
amples: 

Example  (i) .  On  June  1,  1964,  X  Corpora¬ 
tion  granted  a  statutory  option  to  A,  an 
employee  of  X  Corporation,  to  purchase  a 
share  of  X  stock.  On  February  1,  1965.  X 
sold  the  plant  where  A  was  employed  to  M 
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Corporation,  an  unrelated  dbrporatlon.  and 
A  me  employed  by  M.  If  A  exerolEeB  bis 
statutory  option  on  June  1,  lOdS,  section 
421  Is  not  applicable  to  such  exercise,  be¬ 
cause  on  June  1,  1965,  A  Is  not  employ^  by 
the  corporation  which  granted  the  option 

by  a  related  corporation  of  such  corpora¬ 
tion,  nor  was  he  employed  by  any  of  su^ 
oorpcxtitlons  within  three  months  before 
June  1,  1965. 

Example  (2).  Assume  the  facts  to  be  the 
same  as  in  example  (1),  except  that  when 
A  was  employed  by  M  Corporation,  the  op-  , 
tlon  to  purchase  X  stock  was  terminated 
and  was  replaced  by  an  option  to  buy  1C 
stock  In  such  circumstances  that  M  Corpora¬ 
tion  Is  treated  as  a  oorpcuntlon  an 

option  under  section  425(a).  If  A  exercises 
the  option  to  purchase  the  share  of  1C  stock 
on  June  1.  1965,  section  421  is  applicable  for 
A  Is  then  employed  by  a  corporation  which 
Issued  an  option  imder  section  425(a). 

Example  (2).  E  Is  an  employee  of  S  Cor¬ 
poration,  which  Is  a  subsidiary  of  P  Corp<»a- 
tlon.  On  Jtme  1, 1964,  P  grants  E  a  statutory 
option  to  purchase  a  share  of  P  stock.  On 
June  1,  1965,  P  sells  a  portion  of  Its  8  stock 
so  that  S  Corporation  Is  no  longer  a  subsi¬ 
diary  of  P  Corporation.  X  continues  to  be 
employed  by  8  Corporation  until  June  1, 
1966,  on  which  date  he  exercises  his  option 
to  purchase  the  share  of  P  stock.  Section 
431  Is  applicable  to  such  exercise. 

Example  (4).  E  Is  an  employee  of  P  Cor¬ 
poration.  On  June  1,  1964,  P  grants  E  a 
statutory  option  to  purchase  a  share  of  P 
stock.  On  Jime  1,  1965,  P  acquires  100  per¬ 
cent  of  the  stock  of  8  Corporation:  on  such 
date  8  becomes  a  subsidiary  of  P.  On  July  1, 
1965,  E  ceases  to  be  employed  by  P  and  be¬ 
comes  employed  by  8.  On  October  10,  1965, 
while  still  employed  by  8,  E  exercises  his 
cation  to  buy  P  stock.  Since  E’s  exercise 
occurs  more  than  3  months  after  he  ceased 
to  be  an  employee  oQ  P  Corporation,  and 
since  E  is  not  at  the  time  he  exercises  the 
option  an  employee  of  a  corporation  which 
was,  at  the  time  such  option  was  granted,  a 
parent  or  subsidiary  of  the  grantor  corpora¬ 
tion.  section  421  Is  not  applicable  to  such 
exercise. 

Example  (5).  Assume  the  same  facts  as 
In  example  (4)  except  assume  that  at  the 
time  E  became  an  employee  of  8  Corporation, 
8  asstimed  ETs  option  to  piirchase  P  stock 
under  section  426(a) .  8ectlon  421  Is  applica¬ 
ble  to  Els  exercise  of  his  option  to  buy  P 
stock. 

Example  (6).  1C  Corporation  grants  a 
qualified  sto^  option  to  E,  an  employee  of 
sifbh  cixporation.  E  Is  an  officer  in  a  reserve 
Air  Force  unit.  E  goes  on  military  leave 
with  his  imit  for  three  weeks.  Regardless 
of  whether  E  Is  an  employee  of  M  within 
the  meaning  of  section  3401(c)  and  the  reg¬ 
ulations  thereunder  during  such  3-week 
period,  E’s  employment  relationship  with  M 
Is  treated  as  xmlnterrupted  during  the  period 
of  E’s  military  leave. 

Example  (7).  Assume  the  same  facts  as 
in  example  (Qj  and  assume  further  that  E’s 
active  duty  status  Is  extended  indefinitely, 
but  that  E  has  an  employment  contract  with 
M  which  provides  that  upon  the  termination 
of  any  military  duty  E  may  be  required  to 
serve,  E  will  be  entitled  to  re-employment 
with  kC  or  a  parent  or  subsidiary  of  BC.  E 
exerclees  his  M  option  while  on  active  mili¬ 
tary  duty.  Irrespective  of  whether  E  is  an 
employee  of  M  within  the  meaning  of  section 
3401(c)  and  the  regulations  thereunder  at 
the  time  of  svich  exercise  or  within  S  months 
before  such  exercise,  section  421  cfui  apply 
to  such  exercise. 

Example  (8).  X  Corporation  grants  a 
qualified  stock  option  to  A,  an  employee  of 
X  Corporation,  whose  emplojrment  contract 
provides  that  In  the  event  of  Illness,  A’s  right 
to  re-employment  with  X,  or  a  parent  or  sub¬ 
sidiary  of  X,  will  continue  for  one  year  after 
the  ttoe  A  becomes  unable  to  perform  his 


duties  for  X.  A  falls  111  for  90  days.  For 
piirpoees  of  section  422(a)(2).  A*s  employ¬ 
ment  relationship  with  X  will  be  treated  as 
uninterrupted  during  the  90-day  period.  If 
A’s  Incapacity  extends  beyond  90  days,  then, 
for  purposes  of  section  432(a)(2).  A’s  em¬ 
ployment  relationship  with  X  will  be  treated 
as  oontlnulng  uninterrupted  until  A’s  re¬ 
employment  rights  terminate.  Under  section 
422(a)  (2),  A  has  3  months  In  which  to  exer¬ 
cise  his  qualified  stock  option  after  his 
employment  relationship  with  X  (and  Its 
parent  and  subsidiary  cmporation)  is  ter¬ 
minated. 

(i)  Related  corporation.  The  'term 
“related  corporation”,  used  for  purposes 
of  convenience  in  this  section  and 
S§  1.421-8  throiU?h  1.425-1,  means  a  cor¬ 
poration  which  is  a  parent  or  subsidiary 
corporation  (as  defined  by  section  425  (e) 
and  (f )  and  the  regulations  thereunder) 

§  1.421—8  General  rules. 

(a)  Effect  of  qualifying  transfer.  (1) 
It  a  share  of  stock  is  transferred  to  an 
individual  pursuant  to  his  exercise  of  a 
statutory  option,  and  if  the  requirements 
of  section  422(a)  (relating  to  qualified 
stock  options),  section  423(a)  (relating 
to  employee  stock  purchase  plans),  or 
section  424(a)  (relating  to  restricted 
stock  (nations),  whichever  is  applicable, 
are  met,  then — 

(1)  Except  as  provided  in  section  422 
(c)  (1)  (r^ating  to  exercise  of  option 
when  price  is  less' than  value  of  stock), 
and  paragraph  (e)  (2)  of  S  1.422-2,  no 
income  shall  result  at  the  time  of  the 
transfer  of  such  share  to  the  individual 
upon  his  exercise  of  the  option  with  re¬ 
spect  to  such  share; 

(ii)  No  deduction  under  section  162  or 
the  regulations  thereunder  (relating  to 
trade  or  business  expenses)  shall  be  al¬ 
lowable  at  any  time  to  the  employer 
corporation,  a  related  corporation  of 
such  corporation,  or  a  corporation  issu¬ 
ing  or  assuming  a  stock  option  in  a  trans¬ 
action  to  which  section  425(a)  and  par¬ 
agraph  (a)  of  S  1.425-1  (relating  to 
corporate  reorganizations,  liquidations, 
etc.)  applies,  with  respect  to  the  share 
so  transferred;  and 

(iil)  No  amoimt  other  than  the  price 
paid  imder  the  option  shall  be  considered 
as  received  by  any  of  such  corporations 
for  the  share  so  transferred. 

(2)  For  the  purpose  of  this  paragraph, 
each  share  of  stock  transferred  pursuant 
to  a  statutory  option  is  treats  sepa¬ 
rately.  For  example,  if  an  individual, 
while  employed  by  a  corporation  grant¬ 
ing  him  a  statutory  option,  exercises  the 
option  with  respect  to  part  of  the  stock 
covered  by  the  option,  and  if  such  indi¬ 
vidual  exercises  the  balance  of  the  op¬ 
tion  more  than  three  months  after  leav¬ 
ing  such  employment,  the  application  of 
section  421  to  the  stock  obtained  upon 
the  earlier  exercise  of  the  option  is  not 
affected  by  the  fact  that  the  income  taxes 
of  the  employer  and  the  individual  with 
respect  to  the  stock  obtained  upon  the 
later  exercise  of  the  option  are  not  de¬ 
termined  under  section  421. 

(b)  Effect  of  disqualifying  disposition. 
(1)  The  disposition  of  a  share  of  stock, 
acquired  by  the  exercise  of  a  statutory 
option  before  the  expiraUcm  of  the  ap¬ 
plicable  holding  period  as  determined 
under  section  422(a)(1),  423(a)(1),  or 


424(a)(1),  makes  sectkm  421  inapplica¬ 
ble  to  the  transfer  of  such  share.  The 
income  attributable  to  such  transfer  shall 
be  treated  by  the  individual  as  income 
recrived  in  the  taxalfie  year  in  which 
such  disposition  occurs.  Similarly,  the 
deduction  attributable  to  the  transfer  of 
the  share  of  stock  pursuant  to  the  exer¬ 
cise  of  the  option  shall  be  allowable  to 
the  grantor  of  the  option  for  the  taxable 
year  in  which  such  disposition  occurs. 
In  such  cases,  no  amoimt  shall  be  treat¬ 
ed  as  income,  and  no  amount  shall  be 
allowed  as  a  deduction,  for  any  taxable 
year  other  than  the  taxable  year  in  which 
the  disposition  occurs.  If  the  stock  was 
transferred  pursuant  to  the  exercise  of 
the  option  in  a  taxable  year  other  than 
the  taxable  year  of  the  disposition,  the 
amount  of  the  deduction  shall  be  deter¬ 
mined  as  if  the  employee  had  been  paid 
-compensation  at  the  time  provided  in 
paragraph  (d)  of  S  1.421-6. 

(2)  Section  421  Is  not  made  inappli¬ 
cable  by  a  transfer  before  the  expiration 
of  the  applicable  holding  period  as  deter¬ 
mined  under  section  422(a)(1).  423(a) 
(1),  or  424(a)  (1),  if  such  transfer  is  not 
a  disposition  of  the  stock  as  defined  in 
section  425(c)  and  paragraph  (c)  of 
S  1.425-1,  for  example,  a  transfer  from 
the  decedent  to  his  estate  or  a  transfer 
by  bequest  or  inheritance.  Similarly,  a 
disposition  by  the  executor,  administra¬ 
tor,  heir,  or  legatee  is  not  a  disposition  by 
the  decedent.  In  case  a  statutory  option- 
is  exercised  by  the  estate  of  the  individ¬ 
ual  to  whom  the  option  was  granted,  or 
by  a  person  who  acquired  the  option  by 
bequest  or  inheritance  or  by  reason  of  the 
death  of  such  individual,  see  paragraph 

(c)  of  this  section. 

(3)  For  special  rules  relating  to  a  dis¬ 
qualifying  disposition  of  a  share  of  stock 
acquired  by  the  exercise  of  a  qualified 
stock  option,  see  paragraph  (b)  of 
S  1.422-1. 

(c)  Exercise  "by  estate.  (1)  If  a  stat¬ 
utory  option  is  exercised  by  the  estate  of 
the  individual  to  whom  the  option  was 
granted,  or  by  any  person  who  acquired 
such  option  by  bequest  or  inheritance  or 
by  reason  of  the  death  of  such  Individual, 
section  421(a)  applies  to  such  exercise  in 
the  same  manner  as  if  such  option  had 
been  exercised  by  such  deceased  indi¬ 
vidual.  Consequently,  except  ’as  pro¬ 
vided  by  section  422(c)(1)  and  para¬ 
graph  (e)  (2)  of  §  1.422-2,  neither  the 
estate  nor  such  person  is  required  to  in¬ 
clude  any  amount  in  gross  income  as  a 
result  of  a  transfer  of  stock  pursuant  to 
such  exercise  of  the  option.  Nor  does 
section  421(a)  become  inapplicable  if 
such  executor,  administrator,  or  person 
disposes  of  the  stock  so  acquired  before 
the  expiration  of  the  applicable  holding 
period  as  determined  under  section  422 
(a)(1),  423(a)(1),  or  424(a)(1).  This 
special  rule  does  not  affect  the  applica¬ 
bility  of  section  1222,  relating  to  what 
constitutes  a  short-term  and  long-term 
capital  gain  or  loss.  The  executor,  ad¬ 
ministrator.  or  such  person  need  not  ex¬ 
ercise  the  (nation  within  three  months 
after  the  death  of  the  individual  to  whom 
the  option  was  granted  for  section  421 
(a)  to  be  applicable.  However,  the  ex¬ 
ercise  of  the  option  must  be  pursuant  to 
the  terms  of  the  option,  and  any  change 
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in  the  terms  of  the  option  is  subject  to 
the  rules  o^  paragraph  (e)  of  9  1.425-1, 
relating  to  the  modification,  extension, 
or  renewal  of  the  option.  Section  421 
(a)  is  applicable  even  though  such  ex¬ 
ecutor,  administrator,  or  person  is  not 
employed  by  the  corporation  granting 
the  option,  or  a  related  corporation, 
either  when  the  option  is  exercised  or  at 
any  time.  However,  section  421(a)  is 
not  applicable  to  an  exercise  of  the  op¬ 
tion  by  the  estate  or  by  such  person,  im- 
less  the  individual  to  whom  the  option 
was  granted  met  the  emplo3rment  re¬ 
quirements  of  secticm  422(a)(2),  423(a) 
(2),  or  424(a)  (2),  whichever  is  applica¬ 
ble,  either  at  the  time  of  his  death  or 
within  three  months  before  such  time.  . 
If  the  option  is  exercised  by  a  person 
other  than  the  executor  or  administrator, 
or  other  than  a  person  who  acquired 
the  option  by  bequest  or  inheritance  or 
by  reason  of  the  death  of  such  deceased 
individual,  section  421(a)  is  not  applica¬ 
ble  to  the  exercise.  For  example,  if  the 
cation  is  sold  by  the  estate,  section  421 
(a)  does  not  apply  to  an  exercise  of  the 
option  by  such  buyer;  but  if  the  option 
is  distributed  by  the  administrator  to  an 
heir  as  part  of  the  estate,  section  421(a) 
is  applicable  to  an  exercise  of  the  option 
by  such  heir. 

(2)  Any  transfer  by  the  estate, 
whether  a  sale,  a  distribution  of  assets, 
or  otherwise,  of  the  stock  acquired  by  its 
exercise  of  the  option  imder  this  para¬ 
graph  is  a  disposition  of  the  stock. 
Therefore,  if  section  423(c),  or  424(c) 
(1)  is  applicable,  the  estate  must  include 
an  amount  as  compensation  in  its  gross 
income.  Similarly,  if  section  423(c)  or 
424(c)(1)  is  applicable  in  case  of  an  ex¬ 
ercise  of  the  option  under  this  paragraph 
by  a  person  who  acquired  the  option  by 
bluest  or  inheritance  or  by  reason  of 
the  death  of  the  individual  to  whom  the 
option  was  granted,  there  must  be  in¬ 
cluded  in  the  gross  income  of  such  per¬ 
son  an  amount  as  compensation,  either 
when  such  person  disposes  of  the  stock, 
or  when  he  dies  owning  the  stock. 

(3) (i)  If,  under  section  422(c)(1), 
423(c),  or  424(c)(1),  an  amount  is  re¬ 
quired  to  be  included  in  the  gross  income 
of  the  estate  or  of  such  person,  the 
estate  or  such  person  shall  be  allowed 
a  deduction  as  a  result  of  the  inclusion 
of  the  value  of  the  option  in  the  estate 
of  the  individual  to  whom  the  option  was 
granted.  Such  deduction  shall  be  com¬ 
puted  under  section  691(c)  by  treating 
the  option  as  an  item  of  gross  income  in 
respect  of  a  decedent  under  section  691 
and  by  treating  the  amount  required  to 
be  included  in  gross  income  under  sec¬ 
tion  422(c)(1),  423(c),  or  424(0(1),  as 
an  amount  included  in  gross  income 
under  section  691  in  respect  of  such  item 
of  gross  income.  No  such  deduction 
shall  be  allowable  with  respect  to  any 
amount  other  than  an  amount  includ¬ 
ible  under  section  422(c)(1),  423(c),  or 
424(c)  (1).  For  the  rules  relating  to  the 
computation  of  a  deduction  imder  sec¬ 
tion  691(c) ,  see  9  1.691  (c)-l. 

(ii)  The  application  of  subdivision  (i) 
®ay  be  illustrated  by  the  following 
example: 

Example.  On  June  1,  1984,  E  was  granted 
•a  option  under  an  employee  stock  pxurchase 
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plan  to  purchase  for  $85  one  share  of  the 
stock  of  his  employer.  On  such  day,  the  fair 
market  value  of  such  stock  was  $100  per 
share.  E  died  on  February  1,  1960,  without 
having  exercised  such  option.  The  option 
was,  however,  exercisable  by  his  estate,  and 
for  purposes  of  the  estate  tax  was  valued 
at  $30.  Oh  March  1,  1966,  the  estate  exer¬ 
cised  the  option,  and  on  March  16,  1968,  sold 
for  $150  the  share  of  stock  so  acquired.  For 
its  taxable  year  Including  March  15,  1966, 
the  estate  is  required  by  sections  421(c) 
(1)  (B)  and  423(c)  to  include  in  its  gross  in¬ 
come  as  compensation  the  amount  of  $15. 
During  such  taxable  year,  no  amounts  of  in¬ 
come  were  properly  paid,  credited,  or  distrib¬ 
utable  to  the  beneficiaries  of  the  estate. 
However,  under  srction  421(c)  (2),  the  estate 
is  entitled  to  a  deduction  determined  in  the 
following  manner.  ETs  estate  includes  no 
other  items  of  income  in  respect  of  a  decedent 
referred  to  ir.  section  691(a),  and  no  deduc¬ 
tions  referred  to  in  section  691(b),  so  that 
the  value  for  estate  tax  purposes  of  the  op¬ 
tion,  $30,  is  also  the  net  value  of  all  items 
of  income  in  respect  of  the  decedent.  The 
estate  tax  attributable  to  the  inclusion  of 
the  option  in  the  estate  of  E  is  $10.  Since 
$15,  the  amount  includible  in  gross  Income 
by  reason  of  sections  421(c)(1)(B)  and 
423(c),  is  less  than  the  value  for  estate  tax 
purposes  of  the  option,  only  of  the 
estate  tax  attributable  to  the  inclusion  of 
the  option  in  the  estate  is  deductible;  that 
is,  of  $10,  or  $5.  No  deduction  under 
section  421  (c)  (2)  is  allowable  with  respect 
to  any  capital  gain. 

(4)  (i)  In  the  case  of  an  employee  dy¬ 
ing  before  January  1,  1957,  the  basis  of 
any  share  of  stock  acquired  by  the  exer¬ 
cise  of  a  restricted  stock  option  under 
this  paragraph,  determined  under  sec¬ 
tion  1011,  shall  be  increased  by  an 
amount  equal  to  the  amount  includible 
as  compensation  in  his  gross  income  un- 
d3r  section  424(c)  (1).  The  basis  of  the 
share  shall  not  be  increased  by  reason 
of  the  inclusion  of  the  value  of  the  re¬ 
stricted  stock  option  in  the  estate  for 
estate  tax  purposes. 

(ii)  (a)  In  the  case  of  an  employee  dy¬ 
ing  after  December  31, 1956,  the  basis  of 
any  share  of  stock  acquired  by  the  exer¬ 
cise  of  an. option  under  this  paragraph, 
determined  under  section  1011,  shall  be 
increased  by  an  amount  equal  to  the  por¬ 
tion  of  the  basis  of  the  option  attributa¬ 
ble  to  such  share.  For  example,  if  a 
statutory  option  to  acquire  10  shares  of 
stock  has  a  basis  of  $100,  the  basis  of  one 
share  acquired  by  a  partial  exercise  of 
the  option,  determined  under  section 
1011,  would  be  increased  by  %oth  of  $100, 
or  $10.  The  option  acquires  a  basis,  de¬ 
termined  under  section  1014(a),  only  if 
the  transfer  of  the  share  pursuant  to  the 
exercise  of  such  option  qualifies  for  the 
special  tax  treatment  provided  by  sec¬ 
tion  421(a) .  To  the  extent  the  option  is 
so  exercised,  in  whole  or  in  part,  it  will 
acquire  a  basis  equal  to  its  fair  market 
value  at  the  date  of  the  employee's  death 
or,  if  an  election  is  made  under  section 
2032,  its  value  at  its  applicable  valuation 
date.  In  certain  cases,  the  basis  of  the 
share  is  subject  to  the  adjustments  pro¬ 
vided  by  (b)  and  (c)  of  this  subdivision, 
but  such  adjustments  are  only  applica¬ 
ble  in  the  case  of  an  option  which  is  sub¬ 
ject  to  section  422(c)  (1),  423(c),  or  424 
(c)(1). 

(b)  If  the  amount  which  would  have 
been  includible  in  gross  income  under 
section  422(c)(1),  423(c),  or  424(c)(1) 
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had  the  employee  exercised  the  option 
on  the  date  of  his  death  and  held  the 
share  at  the  time  of  his  death  exceeds 
the  amount  which  is  includible  in  gross 
income  under  such  section,  the  basis  of 
the  share,  determined  imder  (a)  of  this 
subdivision,  shall  be  reduced  by  such  ex¬ 
cess.  For  example,  if  $15  would  have 
been  includible  in  the  gross  income  of  the 
employee  had  he  exercised  the  option 
and  held  such  share  at  the  time  of  his 
death,  and  only  $10  is  includible  under 
section  422(c)(1),  423(c),  or  424(c)(1), 
the  basis  of  the  share,  determined  under 
(a)  of  this  subdivision,  would  be  reduced 
by  $5.  For  purposes  of  determining  the 
amount  which  would  have  been  includi¬ 
ble  in  gross  income  under  section  422 
(c)(1),  423(c),  or  424(c)(1),  if  the  em¬ 
ployee  had  exercised  the  option  and  held 
such  share  at  the  time  of  his  death,  the 
amount  which  would  have  been  paid  for 
the  share  shall  be  computed  as  if  the 
option  had  been  exercii^d  on  the  date 
the  employee  died. 

(c)  If  the  amount  includible  in  gross 
Income  imder  section  422(c)(1),  423(c), 
or  424(c)  (1),  exceeds  the  portion  of  the 
basis  of  the  option  attributable  to  the 
share,  the  basis  of  the  share,  determined 
under  (a)  of  this  subdivision,  shall  be 
increased  by  such  excess.  Thus,  if  $15 
is  includible  in  gross  income  under  such 
section,  and  the  basis  of  the  option  with 
respect  to  the  share  is  $10,  the  basis  of 
the  share,  determined  under  (a)  of  this 
subdivision,  will  be  increased  by  $5. 

(iii)  If  a  statutory  option  is  not  exer¬ 
cised  by  the  estate  of  the  individual  to 
whom  the  option  was  granted,  or  by  the 
person  who  acquired  such  option  by  be¬ 
quest  or  inheritance  or  by  reason  of  the 
death  of  such  individual,  the  option  shall 
be  considered  to  be  property  which  con¬ 
stitutes  a  right  to  receive  an  item  of  in¬ 
come  in  respect  of  a  decedent  to  which 
the  rules  of  sections  691  and  1014(c) 
apply. 

(iv)  The  application  of  this  subpara¬ 
graph  may  be  Illustrated  by  the  following 
examples: 

Example  (1).  On  June  1,  1955,  the  X  Cor¬ 
poration  granted  to  E,  an  employee,  a  re¬ 
stricted  stock  option  to  purchase  a  share  of 
X  Corporation’s  Stock  for  $85.  The  fair  mar¬ 
ket  value  of  the  X  Corporation  stock  on  such 
date  was  $100  per  share.  On  June  1,  1956,  E 
died.  The  fair  market  value  of  X  Corpora¬ 
tion  stock  on  such  date  exceeded  $100  per 
share  and  the  fair  market  value  of  the  option 
on  the  applicable  valuation  date  was  $35. 
On  August  1,  1964,  the  estate  of  E  exercised 
the  option  and  sold  the  share  of  X  Corpora¬ 
tion  stock  at  a  time  when  the  fair  market 
value  of  the  share  was  $90.  The  estate  is 
required  by  section  424(c)(1)  to  include  $5 
in  its  gross  income  as  compensation.  Since 
E  died  before  January  1,  1957,  the  basis  of 
the  share  is  $90  (the  $85  paid  for  the  stock 
plus  the  $5  includible  in  gross  income  as 
compensation),  and  the  basis  of  the  share 
is  not  increased  by  reason  of  the  inclusion 
of  the  value  of  the  option  in  the  estate  of 
E  (see  section  1014(d)  (as  in  effect  with  re¬ 
spect  to  taxable  years  ending  before  Janu¬ 
ary  1,  1957) ) .  Thus,  no  gain  or  loss  is  real¬ 
ized  on  the  disposition  of  the  share  since 
the  basis  of  the  share  is  equal  to  the  sale 
price. 

Example  (2).  On  June  1, 1964,  the  X  Cor¬ 
poration  granted  to  E,  an  employee,  an  op¬ 
tion  under  its  employee  stock  piurchase 
plan  to  purchase  a  share  of  X  Corporation 
stock  for  $85.  The  fair  market  value  of  X 
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Corporation  stock  on  such  date  was  $100 
per  share.  On  June  1.  1966,  E  died.  The 
fair  market  value  of  X  Corporation  stock  on 
such  date  exceeded  $100  per  share  and  the 
fair  market  value  of  the  option  on  the  ap¬ 
plicable  valuation  date  was  $35.  On  August 
1,  1966,  the  estate  of  E  exercised  the  option 
and  sold  the  share  of  X  Corporation  stock 
at  a  time  when  the  fair  market  value  of  the 
shsire  was  $120.  The  basis  of  the  share  is 
$120  (the  $85  paid  for  the  stock  plus  the  $35 
basis  of  the  option) .  When  the  share  is  sold 
for  $120,  the  estate  is  required  to  include 
$15  in  its  gross  income  as  compensation. 
Since  $15  would  have  been  Includible  in  E’s 
gross  income  if  he  had  exercised  the  option 
and  held  such  share  at  the  time  of  his  death, 
subdivision  (ii)  (b)  of  this  subparagraph  does 
not  apply.  Moreover,  since  the  $15  includi¬ 
ble  in  the  gross  income  of  the  estate  does 
not  exceed  the  basis  of  the  option  ($35) ,  sub¬ 
division  (ii)  (c)  of  this  subparagraph  does 
not  apply.  18ince  the  basis  of  the  stock  and 
the  sale  price  are  the  same,  no  gain  or  loss 
is  realized  by  the  estate  on  the  disposition 
of  the  share. 

Example  ( J) .  Assxune  the  same  facts  as  in 
example  (2),  except  that  the  fair  market 
value  of  the  share  of  stock  at  the  time  of  its 
sale  was  $90.  The  basis  of  the  share,  deter¬ 
mined  under  subdivision  (ii)  (a)  of  this 
subparagraph,  is  $120  (the  $85  paid  for  the 
stock  plus  the  $35  basis  of  the  option). 
When  the  share-  is  sold  for  $90,  the  estate  is 
required  to  include  $5  in  its  gross  income 
as  compensation.  If  the  employee  had  ex¬ 
ercised  the  option  and  held  the  share  at 
the  time  of  his  death,  $15  woiild  have  been 
includible  in  gross  income  as  compensation 
for  the  taxable  .year  ending  with  his  death. 
Since  such  amoxmt  exceeds  by  $10  the 
amount  which  the  estate  is  required  to  in¬ 
clude  in  its  gross  income,  subdivision  (ii)  (b) 
of  this  subparagraph  applies,  and  the  basis 
of  the  share  ($120),  determined  under  sub¬ 
division  (ii)  (a)  of  this  subparagraph  is  re¬ 
duced  by  $10.  Accordingly,  the  basis  is 
$110,  and  a  capital  loss  of  $20  is  realized 
on  the  disposition  of  the  share. 

Example  (4).  Assiune  the  same  facts  as 
in  example  (2),  except  that  the  fair  market 
value  of  the  option  on  the  applicable  valua¬ 
tion  date  was  $5,  and  that  the  fair  market 
value  of  X  Corporation  stock  on  the  date  the 
employee  died  did  not  exceed  $100.  The 
basis  of  the  share,  determined  under  subdi¬ 
vision  (ii)  (a)  of  this  subparagraph,  is  $90 
(the  $85  paid  for  the  stock  pltis  the  $5  basis 
of  the  option).  When  the  share  is  sold  for 
$120,  the  estate  is  required  to  include  $15  in 
its  gross  income  as  compensation.  Since 
such  amount  exceeds  by  $10  the  basis  of  the 
option,  subdivision  (ii)  (c)  of  this  subpara¬ 
graph  applies,  and  the  basis  of  the  share 
($90),  determined  under  subdivision  (ii)(a) 
of  this  subparagraph,  is  Increttsed  by  $10. 
Accordingly,  the  basis  is  $100  and  a  capital 
gain  of  $20  is  realized  on  the  disposition  of 
the  share. 

Example  (5).  Assume  the  same  facts  as 
in  example  (2),  except  that  on  June  1,  1966, 
the  date  the  employee  died,  the  fair  market 
value  of  X  Corporation  stock  was  $98,  and 
that  on  June  1,  1967,  the  alternate  valuation 
date,  the  fair  market  value  of  the  stock  had 
declined  substantially,  and  the  fair  .market 
value  of  the  option  was  $5.  On  August  1, 
1967,  the  estate  of  E  exercised  the  option  and 
sold  the  share  when  its  fair  market  value  was 
$92.  The  basis  of  the  share,  determined 
under  subdivision  (ii)  (a)  of  this  subpara¬ 
graph,  is  $90  (the  $M  paid  for  the  stock  plus 
the  $5  basis  of  the  option) .  When  the  share 
is  sold  for  $92,  the  estate  is  required  to  in¬ 
clude  $7  in  its  gross  Income  as  compensa¬ 
tion.  Since  $13  wo\ild  have  been  includible 
in  E’s  gross  Income  if  he  had  exercised  the 
option  and  held  such  share  at  the  time  of  his 
death,  subdivision  (ii)  (b)  of  this  subpara¬ 
graph  applies,  and  the  basis  of  the  share 


($90) ,  determined  under  subdivision  (ii)  (a) 
of  this  subparagraph,  is  reduced  by  $6  to  $84. 
Furthermore,  since  the  $7  that  the  estate  is 
required  to  include  in  its  gross  income  when 
the  share  is  sold  for  $92  exceeds  by  $2  the 
basis  of  the  option,  subdivision  (ii)  (c)  of 
this  subparagraph  applies,  and  the  basis  of 
the  share  ($84),  determined  under  subdivi¬ 
sion  (ii)  (a)  and  (ii)  (b)  of  this  subpara¬ 
graph,  is  increased  by  $2.  Accordingly,  the 
basis  is  $86  and  a  capital  gain  of  $6  is  realized 
on  the  disposition  of  the  share. 

§  1.422  Statutory  provisions;  qualified 
stock  options. 

Sec.  422.  Qualified  stock  options — ^(a)  In 
general.  Subject  to  the  provisions  of  sub¬ 
section  (c)(1),  section  421(a)  shall  apply 
with  respect  to  the  transfer  of  a  share  of 
stock  to  an  individual  pursuant  to  his  ex¬ 
ercise  of  a  qualified  stock  option  if — 

(1)  No  disposition  of  such  share  is  made 
by  such  Individual  within  the  3 -year  period 
beginning  on  the  day  after  the  day  of  the 
transfer  of  such  share,  and 

(2)  At  all  times  during  the  period  be¬ 
ginning  with  the  date  of  the  granting  of 
the  option  and  ending  on  the  day  3  months 
before  the  date  of  such  exercise,  such  indi¬ 
vidual  was  an  employee  of  either  the  corpo¬ 
ration  granting  such  option,  a  parent  or 
subsidiary  corporation  of  such  corporation, 
or  a  corporation  or  a  parent  or  subsidiary 
corporation  of  such  corporation  issuing  or 
assuming  a  stock  option  in  a  transaction  to 
which  section  425(a)  applies. 

(b)  Qualified  stock  option.  For  pxirposes 
of  this  part,  the  term  “qualified  stock  op¬ 
tion”  means  an  option  granted  to  an  indi¬ 
vidual  after  December  31,  1963  (other  than  a 
restricted  stock  option  granted  pursuant  to 
a  contract  described  in  section  424(c)  (3) 
(A) ) ,  for  any  reason  connected  with  his 
employment  by  a  corporation,  if  granted  by 
the  employer  corporation  or  its  parent  or 
subsidiary ^rporatlon,  to  purchase  stock  of 
any  of  such  corporations,  but  only  if — 

(1)  The  option  is  granted  pursuant  to  a 
plan  which  includes  the  aggregate  number 
of  shares  which  may  be  issued  under  options, 
and  the  employees  (or  class  of  employees) 
eligible  to  receive  options,  and  which  is  ap¬ 
proved  by  the  stockholders  of  thb  granting 
corporation  within  12  months  before  or  after 
the  date  such  plan  is  adopted; 

(2)  Such  option  is  granted  within  10  years 
from  the  date  such  plan  is  adopted,  or  the 
date  such  plan  is  approved  by  the  stockhold¬ 
ers,  whichever  is  earlier; 

(3)  Such  option  by  its  terms  is  not  exer¬ 
cisable  after  the  expiration  of  5  years  from 
the  date  such  option  is  granted; 

(4)  Except  as  provided  in  subsection  (c) 
(1).  the  option  price  is  not  less  than  the 
fair  market  value  of  the  stock  at  the  time 
such  option  is  g(ranted; 

(5)  Such  option  by  its  terms  is  not  exer¬ 
cisable  while  there  is  outstanding  (within 
the  meaning  of  subsection  (c)  (2) )  any  qual¬ 
ified  stock  option  (or  restricted  stock  op¬ 
tion)  which  was  granted,  before  the  granting 
of  such  option,  to  such  individual  to  pur¬ 
chase  stock  in  his  employer  corporation  or 
in  a  corporation  which  (at  the  time  of  the 
granting  of  such  option)  is  a  parent  or  sub¬ 
sidiary  corporation  of  the  employer  corpo¬ 
ration,  or  in  a  predecessor  corporation  of  any 
of  such  corporations; 

(6)  Such  option  by  its  terms  is  not  trans¬ 
ferable  by  such  individual  otherwise  than 
by  vrlll  or  the  laws  of  descent  and  distribu¬ 
tion,  and  is  exercisable,  during  his  lifetime, 
only  by  him;  and 

(7)  Such  individiial,  immediately  after 
such  option  is  granted,  does  not  own  stock 
possessing  more  than  5  percent  of  the  total 
combined  voting  power  or  value  of  all  classes 
of  stock  of  the  employer  corporation  or  of 
its  parent  or  subsidiary  corporation;  except 
that  if  the  equity  capital  of  such  corporation 
or  corporations  (determined  at  the  time  the 


option  is  granted)  is  less  than  $2,000,000, 
then,  for  purposes  of  applying  the  limitation 
of  this  paragraph,  there  shall  *be  added  to 
such  5  percent  the  percentage  (not  higher 
than  5  percent)  which  bears  the  same  ratio 
to  5  percent  as  the  difference  between  such 
equity  capital  and  $2,000,000  bears  to 
$1,000,000. 

(c)  Special  rules — (1)  Exercise  of  option 
when  p^e  is  less  than  value  of  stock,  if  a 
share  of  stock  is  transferred  pursuant  to  the 
exercise  by  an  individual  of  an  option  which 
fails  to  qualify  as  a  qualified  stock  option 
under  subsection  (b)  because  there  was  a 
failure  in  an  attempt,  made  in  good  faith, 
to  meet  the  requirement  of  subsection  (b) 
(4),  the  requirement  of  subsection  (b)(4) 
shall  be  considered  to  have  been  met,  but 
there  shall  be  included  as  compensation 
(and  not  as  gain  upon  the  sale  or  exchange 
of  a  capital  asset)  in  his  gross  income  for 
the  taxable  year  in  which  such  option  is 
exercised,  an  anaouut  equal  to  the  lesser  of— 

(A)  150  percent  of  the  difference  between 
the  option  price  and  the  fair  market  value  of 
the  share  at  the  time  the  option  was  granted, 
or 

(B)  The  difference  between  the  option 
price  and  the  fair  market  value  of  the  share 
at  the  time  of  such  exercise. 

The  basis  of  the  share  acquired  shall  be  in¬ 
creased  by  an  amount  equal  to  the  amount 
included  in  his  gross  income  under  this  para¬ 
graph  in  the  taxable  year  in  which  the  exer¬ 
cise  occfured. 

(2)  Certain  options  treated  as  outstanding. 
For  purposes  of  subsection  (b)(5)  — 

(A)  Any  restricted  stock  option  which  is 
not  terminated  before  Jaquary  1,  1965,  and 

(B)  Any  qualified  stock  option  granted 
after  December  31, 1963, 

shall  be  treated  as  outstanding  until  such 
option  is  exercised  in  full  or  expires  by  reason 
of  the  lapse  of  time.  For  purposes  of  the 
preceding  sentence,  a  restricted  stock  option 
granted  before  Janueu^  1.  1964,  shall  not  be 
treated  as  outstanding  for  any  period  before 
the  first  day  on  which  (imder  the  terms  of 
such  option)  it  may  be  exercised. 

(3)  Options  granted  to  certain  share¬ 
holders.  For  pru'poses  of  subsection  (b)  (7)— 

(A)  The  term  “equity  capital”  means — 

(I)  In  the  case  of  one  corporation,  the 
sum  of  its  money  and  other  property  (in  an 
amount  equal  to  the  adjusted  basis  of  such 
property  for  determining  gain),  less  the 
amount  of  its  indebtedness  (other  than  in¬ 
debtedness  to  shareholders),  and 

(II)  In  the  case  of  a  group  of  corporations 
consisting  of  a  parent  and  its  subsidiary 
corporations,  the  sum  of  the  equity  capital 
of  each  of  such  corporations  adjusted,  under 
regulations  prescribed  by  the  Secretary  or 
his  delegate,  to  eliminate  the  effect  of  inter¬ 
corporate  ownership  and  transactions  among 
such  corporations; 

(B)  The  rules  of  section  425(d)  shall  apply 
in  determining  the  stock  ownership  of  the 
individual;  and 

(C)  Stock  which  the  individual  may  piir- 
chase  under  outstanding  options  shall  be 
treated  as  stock  owned  by  such  individual. 

If  an  individual  is  granted  an  option  which 
permits  him  to  purchase  stock  in  excess  of 
the  limitation  of  subsection  (b)(7)  (deter¬ 
mined  by  applying  the  rules  of  this  para¬ 
graph)  ,  such  option  shall  be  treated  as  meet¬ 
ing  the  requirement  of  subsection  (b)  (7)  to 
the  extent  that  such  individual  could,  if  the 
option  were  fully  exercised  at  the  time  of 
grant,  pxirchase  stock  under  such  option 
vrlthout  exceeding  such  limitation.  The  por¬ 
tion  of  such  option  which  is  treated  as  meet¬ 
ing  the  requirement  of  subsection  (b)  (7) 
shall  be  deemed  to  be  that  portion  of  the 
option  which  is  first  exercised. 

(4)  Certain  disqualifying  dispositions 
where  amount  realized  is  less  than  value  at 
exercise.  If — 
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(A)  An  individual  who  has  acquired  a 
share  of  stock  by  the  exercise  of  a  qualified 
stock  option  makes  a  dirposition  of  such 
share  within  the  3-year  period  described  in 
subsection  (a)(1),  and 

(B)  Such  dlspoeltion  is  a  sale  or  exchange 
with  respect  to  which  a  loss  (if  eustained) 
would  be  recognized  to  such  individual, 

then  the  amount  which  is  includible  in  the 
gross  income  of  such  individual,  and  the 
amount  whic^  is  deductible  from  the  income 
of  his  employer  corporation,  as  compensation 
attributable  to  the  exercise  of  such  option 
shall  not  exceed  the  excess  (if  any)  of  the 
amount  realized  on  such  sale  or  exchange 
over  the  adjusted  basis  of  such  share. 

(6)  Certain  transfers  by  insolvent  indi¬ 
viduals.  If  an  insolvent  individual  holds  a 
share  of  stock  acquired  pursuant  to  his  exer¬ 
cise  of  a  qualified  stock  option,  and  if  such 
share  is  transferred  to  a  trustee,  receiver,  or 
other  similar  fiduciary,  in  any  proceeding 
under  the  Bankruptcy  Act  or  any  other  simi¬ 
lar  insolvency  proceeding,  neither  such  trans¬ 
fer  nor  any  other  transfer  of  such  share  for 
the  benefit  of  his  creditors  in  such  proceed¬ 
ing,  shall  constitute  a  “disposition  of  such 
share”  for  purposes  of  subsection  (a)(1). 

(6)  Application  of  subsection  (b)(5) 
where  options  are  for  stock  of  same  class  in 
tame  corporation.  The  requirement  of  sub¬ 
section  (b)  (5)  shall  be  considered  to  have 
been  met  in  the  case  of  any  option  (referred 
to  in  this  paragraph  as  “new  option”) 
granted  to  an  individual  if — 

(A)  The  new  option  and  all  outstanding 
options  referred  to  in  subsection  (b)  (5)  are 
to  piurchase  stock  of  the  same  class  in  the 
same  corporation,  and 

(B)  The  new  option  by  its  terms  is  not 
exercisable  while  there  is  outstanding  (with¬ 
in  the  meaning  of  paragraph  (2) )  any  quali¬ 
fied  stock  option  (or  restricted  stock  option) 
which  was  granted,  before  the  granting  of 
the  new  option,  to  such  individual  to  pur¬ 
chase  stock  in  such  corporation  at  a  price 
(determined  as  of  the  date  of  grant  of  the 
new  option)  higher  than  the  option  price  of 
the  new  option. 

(Sec.  422  as  added  by  sec.  221(a),  Rev.  Act 
1964  (78  Stat.  63)  ] 

§  1.422—1  Qualified  stock  options — gen¬ 
eral  rules. 

(a)  AppUedbiUty  of  section  421(.a). 
(l)(i)  Subject  to  the  provisions  of  sec¬ 
tion  422(c)(1),  the  special  rules  of  in¬ 
come  tax  treatment  provided  in  section 
421(a)  are  applicable  with  respect  to  the 
transfer  of  a  share  of  stock  to  an  indi¬ 
vidual  pursuant  to  his  exercise  of  a  quali¬ 
fied  stock  option  provided  that  the  fol¬ 
lowing  conditions  are  satisfied — 

(a)  The  individual  must  make  no  dis¬ 
position  of  such  share  before  the  expira¬ 
tion  of  the  3-year  period  beginning  on 
the  day  after  the  day  of  the  transfer  of 
such  share,  and 

(b)  At  all  times  during  the  period  be- 
KfiMiing  with  ttie  date  of  the  granting  of 
the  option  and  ending  on  the  day  3 
months  before  the  date  of  such  exercise, 
the  individual  was  an  employee  of  either 
the  corporaticMi  granting  the  option,  a 
related  corporation  of  such  corporation, 
or  a  corporation  or  a  related  corporation 
of  such  corporation  issuing  or  assuming 
a  stock  option  in  a  transaction  to  which 
section  425(a)  applies. 

(ii)  For  rules  relating  to  the  requi¬ 
site  employment  relationship,  see  para¬ 
graph  (h)  of  §  1.421-7. 

exception  to  the  holding  pe- 
nod  requirement  of  section  422(a)  (1)  is 
provided  with  respect  to  certain  transfers 
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by  insolvent  Individuals.  If  an  insolvent 
individual  holds  a  sharq^  of  stock  ac¬ 
quired  pursuant  to  his  exercise  of  a  qual¬ 
ified  stock  option,  and  if  such  share  is 
transferred  to  a  trustee,  receiver,  or 
other  similar  fiduciary  in  any  proceed¬ 
ing  imder  the  Bankruptcy  Act  or  any 
other  similar  insolvency  proceeding  (such 
as  an  assignment  for  the  benefit  of  cred¬ 
itors,  a  composition,  etc.),  neither  such 
transfer,  nor  any  ottier  transfer  of  such 
share  for  the  benefit  of  the  insolvent  in¬ 
dividual’s  creditors  in  such  proceeding 
shall  constitute  a  disposition  of  such 
share  for  the  purpose  of  section  422 
(a)(1).  For  the  purpose  of  this  sub- 
paragraph,  an  individual  is  an  insolvent 
only  if  his  liabilities  exceed  his  assets, 
or  if  he  is  unable  to  satisfy  his  liabilities 
as  they  become  due. 

(ii)  Notwithstanding  that  a  transfer 
by  the  trustee  or  other  fiduciary  is  not 
treated  as  a  disposition  for  the  purpose 
of  section  422(a)  (1),  such  transfer  may 
constitute  a  sale  or  exchange  for  pur¬ 
poses  of  recognizing  capital  gain  or  loss 
with  respect  to  the  share  so  transferred. 
For  example,  if  the  trustee  transfers  the 
share  to  a  creditor  in  the  insolvency  pro¬ 
ceeding  in  complete  or  partial  satisfac¬ 
tion  of  such  creditor’s  claim  against  Uie 
insolvent  individual,  capital  gain  or  loss 
must  be  recognized  by  the  insolvent  in¬ 
dividual  to  the  extent  of  the  difference 
between  the  fair  market  value  of  the 
share  on  the  date  of  such  transfer  and 
the  adjusted  basis  of  such  share.  To  the 
extent  any  transfer  by  the  trustee  or 
other  fiduciary  (other  than  a  transfer 
back  to  the  insolvent  individual)  is  not 
for  the  exclusive  benefit  of  the  creditors 
in  such  insolvency  proceeding,  such 
transfer  will  be  treated  as  a  disposition 
for  purposes  of  section  422(a)  (1) .  Sim¬ 
ilarly,  if  the  trustee  or  other  fiduciary 
ta'ansfers  the  share  back  to  the  insol¬ 
vent  individual,  any  subsequent  disposi¬ 
tion  of  the  share  which  is  not  made  in 
respect  of  the  insolvency  proceeding  and 
for  the  exclusive  benefit  of  the  creditors 
in  such  proceeding  will  be  treated  as  a 
disposition  for  purposes  of  section  422 
(a)(1). 

(b)  Failure  to  satisfy  holding  period. 
(1)  ’The  special  tax  treatment  of  section 
421(a)  is  not  applicable  with  respect  to 
the  transfer  of  a  share  of  stock  pursuant 
to  the  exercise  of  a  qualified  stock  op^ 
tion  if  the  individual  disposes  of  the 
share  before  the  expiration  of  the  3 -year 
period  beginning  on  the  day  after  the 
day  of  the  transfer  of  such  share  to  him. 
For  general  rules  relating  to  the  effect  of 
such  a  disqualifying  disposition,  see  sec¬ 
tion  421(b)  and  paragraph  (b)  of 
§  1.421-8.  For  definition  of  the  term 
“disposition”,  see  section  425(c)  and 
paragraph  (c)  of  §  1.425-1. 

(2)  If  an  individual  who  has  acquired 
a  share  of  stock  by  the  exercise  of  a 
qualified  stock  option  makes  a  disquali¬ 
fying  disposition  of  such  share,  and  if 
such  disposition  is  a  sale  or  exchange 
with  respect  to  which  a  loss  (if  sus¬ 
tained)  would  be  recognized  to  the  indi¬ 
vidual,  then,  under  section  422(c)(4), 
the  amoxmt  includible  in  the  gross  in¬ 
come  of  such  individual,  and  deductible 
from  the  income  of  his  employer  corpo¬ 
ration,  as  compensation  attributable  to 


the  exercise  of  such  option,  shall  not  ex¬ 
ceed  the  excess  (if  any)  of  the  amount 
realized  on  such  sale  or  exchange  over 
the  adjusted  basis  of  such  share.  Thus, 
the  limitation  does  not  apply  when  the 
disqualifying  disposition  is  a  sale  de¬ 
scribed  in  section  1091  (relating  to  loss 
from  wash  sales  of  stock  or  securities) ,  a 
gift,  or  a  sale  described  in  section  267 

(a)  (1)  (relating  to  sales  between  related 
persons),  since  a  loss  sustained  in  any 
such  transaction  would  not  be  recognized. 
Subject  to  the  limitation  provided  by 
section  422(c)  (4)  and  this  subparagraph, 
the  amount  of  compensation  attributable 
to  the  exercise  of  the  option  is  deter¬ 
mined  under  §  1.421-6  and  paragraph 

(b)  of  §  1.421-8. 

(3)  The  application  of  this  paragraph 
may  be  illustrated  |^y  the  following  ex¬ 
amples: 

Example  (1).  On  June  1,  1964,  X  Cor¬ 
poration  grants  a  qualified  stock  option  to  A, 
an  employee  of  X  Corporation,  entitling  A 
to  purchase  one  share  of  X  Corporation  stock. 
On  June  1,  1965,  A  exercises  his  option  and 
the  share  of  X  Corporation  stock  is  trans¬ 
ferred  to  him  on  June  10,  1965.  In  order 
to  meet  the  3 -year  holding  period  require¬ 
ment  of  section  422(a)  (1),  A  must  not  dis¬ 
pose  of  the  share  acquired  by  exercise  of  his 
qualified  stock  option  before  June  11,  1968. 

Example  (2) .  Assoime  the  same  facts  as  in 
example  (1)  and  assxime  further  that  the 
option  price  was  $100,  the  fair  market  value 
of  X  Corporation  stock  on  June  1,  1964,  and 
that  the  fair  market  value  of  X  Corporation 
stock  was  $200  on  Jome  1,  1965,  the  date  of 
exercise.  A  makes  a  disposition  by  selling 
his  share  on  June  1,  1967,  for  $250.  Under 
section  422(c)  (4),  the  amovmt  of  compensa¬ 
tion  includible  in  A’s  income,  and  deductible 
by  X  Corporation,  attributable  to  the  exercise 
of  A’s  option  cannot  exceed  $150  (the  excess 
of  the  amount  realized  on  the  sale,  $250,  over 
the  adjusted  basis  of  the  share,  $100).  Un¬ 
der  §  1.421-6  (relating  to  options  to  which 
section  421  does  not  apply)  the  amount  of 
compensation  attributable  to  A’s  exercise  is 
$100  (the  difference  between  the  fair  market 
value  of  the  share  at  the  date  of  exercise, 
$200,  and  the  amount  paid  for  the  share, 
$100).  Thus,  section  422(c)  (4)  does  not  af¬ 
fect  the  amount  of  compensation  attributable 
to  the  exercise  of  A’s  option  which  is  includ¬ 
ible  by  A  and  deductible  by  X  Corporation. 
A  must  include  in  his  gross  inccmie  for  the 
taxable  year  in  which  the  sale  occurred  $100 
as  compensation  and  $50  as  capital  gain 
($250,  the  amoxmt  realized  from  the  sale, 
lees  A’s  basis  of  $200,  the  $100  paid  for  the 
share  plots  the  $100  Increase  in  basis  resulting 
from  the  Inclusion  of  that  amount  in  A’s 
gross  income  as  ccxnpensation  attributable  to 
the  exercise  of  the  option).  For  its  taxable 
year  in  which  the  disqualifying  disposition 
occurs,  X  Corporation  is  allowed  a  deduction 
of  $100  for  compensation  attributable  to  A’s 
exercise  of  the  qualified  stock  option. 

Example  (J) .  Assmne  the  same  facts  as  in 
example  (2) ,  except  that  A  sells  the  share  for 
$150.  Under  section  422(c)  (4),  A  must  in¬ 
clude  only  $50  (the  excess  of  the  amount  re¬ 
alized  on  such  sale,  $150,  over  the  adjusted 
basis  of  the  share,  $100)  in  his  gross  Income 
as  compensation  attributable  to  the  exercise 
of  his  qualified  stock  option  instead  of  the 
$100  which  otherwise  would  have  been  in¬ 
cludible  as  ccHnpensation  under  §  1.421-6.  A 
realizes  no  capital  gain  or  loss  as  a  result  of 
the  sale,  since  his  basis  for  the  share  is  $150 
(the  $100  which  he  paid  for  the  share,  plus 
the  $50  increase  in  basis  resxilting  frmn  the 
inclusion  of  that  amoomt  in  A’s  gross  Income 
as  compensation  attributable  to  the  exercise 
of  the  option) .  For  its  taxable  jrear  in  which 
the  dtsqualifjfing  disposition  occurs,  X  Corpo¬ 
ration  is  allowed  a  deduction  of  $60  for  com- 
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pensation  attributable  to  A’s  exercise  of  the 
qualified  stock  option. 

Example  (4) .  Assume  the  same  facts  as  in 
example  (2),  except  that  A  sells  the  share 
for  $50.  The  limitation  of  section  422(o)  (4) 
applies  and  A  Is  not  required  to  include  any 
amount  In  gross  Inccxne  as  ccmpensatlon  at¬ 
tributable  to  the  exercise  of  his  qualified 
stock  option.  A  Is  allowed  a  capital  loss  of 
$50  (the  difference  between  the  amount  real¬ 
ized  on  the  sale,  $50,  and  the  adjxisted  basis 
of  the  share,  $100) .  X  Corporation  Is  not  al¬ 
lowed  any  deduction  for  compensation  at¬ 
tributable  to  A’s  exercise  of  the  qualified 
stock  option  and  dlsquallfirlng  disposition. 

Example  (5).  Assume  the  same  facts  as 
In  example  (3)  except  that  A  sells  the  share 
to  his  son  for  $150.  Under  section  267,  a 
loss  sxistalned  In  such  a  sale  would  not  be 
recognized.  Therefore,  the  limitation  of  sec¬ 
tion  422(c)  (4)  does  not  apply.  Accordingly, 
under  1 1.421-6,  A  must  Include  $100  (the 
difference  between  the  fair  market  value 
of  the  share  at  the  date  of  exercise,  $200, 
and  the  amount  paid  for  the  share,  $100) 
In  his  gross  Income  as  compensation  attrib¬ 
utable  to  the  exercise  of  his  qualified  stock 
option  In  the  taxable  year  In  which  the 
disqualifying  disposition  occurred.  A  will 
recognlsse  no  capital  gain  or  loss  on  the 
transaction.  X  Corporation  will  be  allowed 
a  $100  deduction  for  compensation  paid  to 
A  In  Its  taxable  year  In  which  the  disquali¬ 
fying  disposition  occiirred. 

Example  (6)  Assume  the  ssune  facts  as 
In  example  (3)  except  assume  that,  as  a 
ree\ilt  of  the  fallvire  of  a  good-faith  attempt 
to  set  the  option  price  at  the  fair  market 
value  of  X  Corporation  stock  on  the  date  of 
grant,  the  option  price  was  set  at  $90  Instead 
of  $100.  Under  section  422(c)(1).  A  In¬ 
cludes  $15  (the  lesser  of  150  percent  of  the 
difference  between  the  option  price,  $90,  and 
the  fair  market  value  of  the  share  at  grant. 
$100;  or  the  difference  between  the  option 
price,  $90.  and  the  fair  market  value  of  the 
share  at  exercise,  $200)  In  his  gross  Income 
as  compensation  In  the  year  of  exercise. 
Undnr  section  421(a)(2),  X  Corporation  is 
-  allowed  no  deduction  at  such  time.  Upon 
his  sale  of  the  share,  A  will  Include  $45  (the 
excess  of  the  amount  realized  on  such  sale, 
$150,  over  the  adjusted  basis  of  the  share, 
$105  ($90,  the  option  price,  pliis  $15,  the 
amount  Included  In  A’s  gross  Income  as  com¬ 
pensation  at  exercise) )  In  his  gross  Income 
as  compensation  attributable  to  his  exercise 
In  the  taxable  year  In  which  the  disqualify* 
Ing  disposition  occurs.  A  will  have  no  capital 
gain  or  loss  as  a  result  of  such  sale.  Under 
section  422(c)  (4),  X  Corporation  will  be  al¬ 
lowed  a  deduction  of  $45  as  compensation 
attributable  to  A’s  exercise.  In  the  taxable 
year  of  A’s  disqualifying  disposition. 

§  1.422—2  Qualified  stock  options  de¬ 
fined. 

(a)  Qualified  stock  option  defined. 
(1)  (1)  The  term  “qualified  stock  option” 
means  an  option  which  meets  the  re¬ 
quirements  of  section  422(b)  (1)  through 
(7)  and  this  section.  Section  422(b)  (1) 
requires  that  a  qualified  stock  option 
be  granted  pursuant  to  a  plan  which 
meets  certain  requirements.  See  para¬ 
graph  (b)  of  this  section.  However,  op¬ 
tions  granted  after  December  31,  1963, 
and  before  January  1,  1965,  need  not  be 
granted  under  an  option  plan  to  be  qual¬ 
ified  stock  options.  See  paragraph  (b) 
(4)  of  this  section.  Section  422(b)  (2) 
limits  the  duration  of  a  qualified  stock 
option  plan  to  10  years.  In  order  to 
grant  qualified  stock  options  after  the 
expiration  of  such  10-year  period,  a  new 
plan  must  be  adopted  and  approved. 
See  paragraph  (c)  of  this  section.  Para¬ 


graphs  (3)  through  (6)  of  section  422(b) 
establish  certain  requirements  which 
must  be  met  by  the  terms  of  a  qualified 
stock  option.  An  option  which,  when 
granted,  does  not  by  its  terms  meet  these 
requirements  cannot  be  a  qualified  stock 
option.  See  paragraphs  (d)  through 
(g)  of  this  section.'  However,  if  the 
terms  of  an  option  granted  after  De¬ 
cember  31,  1963,  are  amended  before 
January  1,  1965,  to  permit  the  option 
to  satisfy  the  requirements  of  section 
422(b)  (3) ,  (4) ,  or  (5) ,  such  amendment 
will  be  given  retroactive  effect.  See 
paragraphs  (d)(2),  (e)(3),  and  (f)(3) 
(ii)  of  this  section.  In  addition,  if  the 
terms  of  an  option  are  amended  at  any 
time  to  permit  such  option  to  meet  the 
requirement  of  section  422(b)(6),  such 
amendment  will  be  given  retroactive  ef¬ 
fect.  See  section  425(b)  (3)  (B)  and 
paragraph  (e)  (5)  (ii)  of  §  1.425-1.  Sec¬ 
tion  422(b)  (7)  bars  the  grant  of  a  qual¬ 
ified  stock  option  to  any  employee  whose 
stock  ownership  exceeds  the  limits  pro¬ 
vided  by  such  section.  To  the  extent 
the  grant  of  an  option  entitles  the  em¬ 
ployee  to  purchase  stock  in  excess  of  such 
limitation,  the  option  cannot  be  a  quali¬ 
fied  stock  option.  See  paragraph  (h)  of 
this  section. 

(ii)  The  determination  of  whether  a 
particular  option  is  a  qualified  stock 
option  is  made  at  the  time  such  (H>tion 
is  granted.  Accordingly,  except  as  is 
otherwise  specifically  provided  by  sec¬ 
tions  421  through  425  and  the  regula¬ 
tions  thereunder,  events  subsequent  to 
the  grant  of  an  option  cannot  affect  the 
status  of  the  option.  For  example,  an 
option  which  is  granted  to  an  employee 
whose  stock  ownership  exceeds  the  lim¬ 
itation  provided  by  section  422(b)  (7)  is 
not  a  qiialified  stock  (^tion  when  granted 
tmd  can  never  become  a  qualified  stock 
option,  irrespective  of  whether  the  in¬ 
dividual’s  stock  ownership  exceeds  such 
limitation  at  the  time  such  option  is 
exercised. 

(2)  Section  422  and  this  section  do 
.not  apply  to  an  option  which  is  a  re¬ 
stricted  stock  option. 

(b)  Option  plan.  (1)  A  qualified 
stock  option  granted  after  December  31, 
1964,  must  be  granted  pursuant  to  a  plan 
which  is  approved  by  the  stockholders 
of  the  granting  corporation  within  12 
months  before  or  after  the  date  the  plan 
is  adopted.  Stockholder  approval  must 
be  expressed  in  the  manner  provided  by 
the  corporate  by-laws  or  by  the  laws  of 
the  state  of  incorporation  which  relate 
to  stockholder  approval  of  an  increase 
in  the  authorized  shares  of  the  class  of 
shares  with  respect  to  which  the  cations 
are  to  be  granted.  For  example,  if  the 
applicable  corporate  by-law  or  the  law 
of  the  state  of  incorporation  requires 
that  an  increase  in  the  authorized  shares 
of  a  class  of  stock  be  by  a  %  majority 
of  the  shareholders  of  the  classes  of 
stock  affected,  the  approval  of  the  op¬ 
tion  plan  must  meet  this  standard. 

(2)  The  plan  required  by  section  422 
must  be  approved  within  12  months  be¬ 
fore  or  after  the  date  the  plan  is  adopted. 
Ordinarily,  a  plan  is  adopted  when  ap¬ 
proved  by  the  board  of  directors  and  the 
date  of  such  board  action  will  be  the 
reference  point  for  determining  whether 


stockholder  approval  comes  within  the 
12-month  period. 

(3)  The  plan  as  adopted  and  ap¬ 
proved  must  indicate  the  aggregate 
number  of  shares  which  may  be  issued 
imder  the  plan  and  the  employees  or 
class  of  employees  eligible  to  receive  op¬ 
tions  under  the  plan.  A  plan  which 
merely  provides  that  the  number  of 
shares  which  may  be  issued  under  op¬ 
tions  shall  not  exceed  a  stated  percent¬ 
age  of  the  shares  outstanding  at  the  time 
of  each  grant  imder  the  plan  will  not 
satisfy  the  requirement  that  the  plan 
state  the  aggregate  number  of  shares 
which  may  be  issued  under  options.  The 
requirement  that  the  plan  as  adopted 
and  approved  must  indicate  the  em¬ 
ployees  (or  class  of  employees)  eligible 
to  receive  options  will  be  considered 
satisfied  although  the  board  of  directors 
or  another  group  is  given  the  authority 
to  select  the  particular  employees  to 
whom  options  are  to  be  granted  from  a 
described  class,  and  to  determine  toe 
number  of  shares  to  be  optioned  to  each 
such  employ^.  For  example,  a  provi¬ 
sion  that  the  board  of  directors  or  some 
executive  committee  of  the  corporation 
may  select  the  particular  employees  to 
receive  options  frmn  among  the  key  em¬ 
ployees  of  the  corporation  (or  a  related 
corporaticm)  will  meet  the  requirements 
of  section  422(b)  ( 1 ) .  The  provisions  re¬ 
lating  to  the  aggregate  number  of  shares 
to  be  issued  under  the  plan  and  the  em¬ 
ployees  (or  class  of  employees)  eligible 
to  receive  options  under  the  plan,  are 
the  only  provisions  of  a  stock  option 
plan  which  require  stockholder  approval 
for  purposes  of  section  422(b)  (1).  Any 
change  in  the  aggregate  number  of 
shares  which  may  be  issued  under  the 
plan  (other  than  a  change  merely  re- 
fiecting  a  change  in  capitalization  such 
as  a  stock  dividend  or  stock  split-up) ,  or 
in  the  descripticm  of  the  employees  or 
class  of  employees  eligible  to  receive  op¬ 
tions  under  the  plan  will  be  considered 
as  the  adoption  of  a  new  plan  requiring 
stockholder  approval  within  the  pre¬ 
scribed  12-month  period.  Amendments 
to  a  stock  option  plan  which  do  not  af¬ 
fect  the  number  of  shares  which  may 
be  issued  under  the  plan  or  the  em¬ 
ployees  (or  class  of  employees)  eligible 
to  receive  options  under  the  plan  need 
not  be  submitted  for  stockholder  ap¬ 
proval  under  section  422(b)  (1) .  An  op¬ 
tion  will  be  treated  as  having  been  issued 
pursuant  to  a  plan  notwithstanding  that 
the  terms  of  the  option  conflict  with 
certain  terms  of  the  plan  unless  such 
option  is  issued  to  an  employee  not  eligi¬ 
ble  to  receive  options  under  the  plan  or 
options  have  been  issued  on  stock  in  ex¬ 
cess  of  the  aggregate  number  of  shares 
which  may  be  issued  under  the  plan. 
A  stock  option  plan  which  otherwise 
meets  the  requirements  of  section  422 
(b)(1)  and  this  paragraph  may  be 
availed  of  for  the  granting  of  qualified 
stock  options  although  the  adoption  and 
approval  of  such  plan  occurred  before 
January  1,  1964. 

(4)  In  the  case  of  an  option  granted 
after  December  31,  1963,  and  before 
January  1,  1965,  section  422(b)  (1)  and 
(2),  and  this  paragraph  do  not  apply- 
Thus,  an  option  granted  during  the  cal- 
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endar  year  1964,  which  meets  the  re¬ 
quirements  of  section  422(b)  (3)  through 
(7),  will  be  a  qualified  stock  option  ir¬ 
respective  of  whether  such  option  is 
granted  pursuant  to  a  plan ;  or,  if 
granted  pursuant  to  a  plan,  irrespective 
of  whether  such  option  was  granted 
within  10  years  from  the  date  such  plan 
was  adopted  or  approved  by  shareholders, 
and  irrespective  of  whether  such  plan 
specifies  the  employees  or  class  of  em¬ 
ployees  to  whom  options  may  be  granted 
or  the  number  of  shares  which  may  be 
granted  under  options. 

(c)  Duration  of  plan.  A  qualified 
stock  option  must  be  granted  within  10 
years  from  the  date  the  option  plan 
(required  by  section  422(b)  (1)  and  par¬ 
agraph  (b)  of  this  section)  is  adopted, 
or  the  date  such  plan  is  ai^roved  by  the 
stockholders,  whichever  is  earlier.  Thus, 
a  plan  for  the  granting  of  qualified  stock 
options  expires  10  years  after  the  adop¬ 
tion  or  ain>roval  of  such  plan,  whichever 
is  earlier.  This  is  equally  true  whether 
the  adoption  or  approval  occurred  before 
January  1,  1964  (as  in  the  csise  of  a  re¬ 
stricted  stock  option  plan  which  met 
the  requirement  of  section  422(b)(1) 
when  adopted  and  approved),  or  after 
such  date.  For  example,  a  restricted 
stock  option  plan  which  was  adopted 
June  1,  1956,  and  approved  August  1, 
1956,  and  which  otherwise  met  the  re¬ 
quirements  of  section  422(b)  (1)  and  par¬ 
agraph  (b)  of  this  section  may  be  availed 
of  for  the  granting  of  qualified  stock 
options  only  through  May  31, 1966,  after 
which  date  the  plan  will  expire  for 
purposes  of  section  422(b)  (1)  and  (2). 

(d)  Period  for  exercising  options,  (1) 

A  qualified  stock  option  by  its  terms  must 
not  be  exercisable  after  the  expiration  of 
5  years  from  the  date  the  option  is 
granted.  Except  as  provided  by  subpar¬ 
agraph  (2)  of  this  paragraph,  an  option 
which  does  not  contain  such  a  provision 
when  granted  cannot  be  a  qualified  stock 
option. 

(2)  An  exception  to  the  requirement 
of  section  422(b)  (3)  and  this  paragraph 
Is  provided  in  the  case  of  options  grants 
after  December  31,  1963,  and  before 
January  1, 1965.  If,  at  the  time  of  grant, 
such  an  option  did  not  contain  the  pro¬ 
vision  required  by  section  422(b)  (3)  and 
this  paragraph,  the  option  may  be 
amended  before  January  1,  1965,  to  add 
such  a  provision  and  such  amendment 
will  not  be  treated  as  a  moddfication 
under  section  425(h)  (1)  or  S  1.425-1. 
Furthermore,  the  amendment  will  be 
considered  as  retroactive  to  the  date  of 
grant  of  the  option  and  will  in  no  way 
affect  such  grant. 

(e)  Option  price.  (1)  In  general,  the 
option  price  of  a  qualified  stock  option 
must  not  be  less  than  the  fair  market 
v^ue  of  the  stock  subject  to  the  option 
at  the  time  the  option  is  granted.  For 
general  rules  relating  to  the  option  price 
see  paragraph  (e)  of  5  1.421-7.  For  rules 
relating  to  the  determination  of  when 
an  option  is  granted,  see  paragraph  (c) 
of  §  1.421-7.  The  option  price  may  be 
determined  in  any  manner  so  long  as 
me  minimum  price  possible  under  the 
terms  of  the  option  cannot  (except  as 
provided  by  section  422:c)(l)  and  sub- 
paragraph  (2)  of  this  paragraph)  be  less 


than  the  fair  market  value  of  the  stock  at 
the  date  of  grant. 

(2)(i)  Under  section  422(c)(1),  if  a 
share  of  stock  is  transferred  to  an  in¬ 
dividual  pursuant  to  his  exercise  of  an 
option  which  fails  to  qualify  as  a  quali¬ 
fied  stock  option  because  there  was  a 
failure  of  an  attempt,  made  in  good 
faith,  to  meet  the  requirements  of  sec¬ 
tion  422(b)  (4)  and  subparagraph  (1) 
of  this  paragraph,  the  requirements  of 
such  section  and  subparagraph  shall 
be  considered  to  have  been  met.  How¬ 
ever,  in  such  a  case  there  shall  be  in¬ 
cluded  as  compensation  (and  not  as 
gain  upon  the  sale  or  exchange  of  a 
capital  asset)  in  the  gross  income  of 
the  individual  for  his  taxable  year  in 
which  such  option  is  exercised,  an 
ammmt  equal  to  the  lesser  of — (a)  150 
percent  of  the  difference  between  the  op¬ 
tion  price  and  the  fair  market  value  of 
the  stock  at  the  time  the  option  was 
granted,  or  (b)  the  difference  between 
the  option  price  and  the  fair  market 
value  of  the  stock  at  the  time  of  such 
exercise.  The  basis  of  the  stock  ac¬ 
quired  shall  be  increased  by  an  amoxmt 
equal  to  the  amount  included  in  the 
gross  income  of  the  individual. 

(ii)  Whether  there  was  a  good-faith 
attempt  to  set  the  option  price  at  not  less 
than  the  fair  market  value  of  the  stock 
subject  to  the  option  at  the  time  the  op¬ 
tion  was  granted,  depends  on  the  facts 
and  circumstances  surrounding  the  case. 
For  example,  if  it  is  shown  that  the  fair 
market  value  of  the  stock  at  the  date  of 
grant  was  established  by  using  an  aver¬ 
age  of  the  fair  market  values  as  of  such 
date  set  forth  in  the  opinions  of  com¬ 
pletely  independent  and  well-qualified 
experts,  such  a  showing  will  establish 
that  there  was  a  good-faith  attempt  to 
meet  the  requirements  of  section  422(b) 
(4)  and  this  paragraph.  In  order  to  es¬ 
tablish  a  good-faith  attempt  for  purposes 
of  applsring  the  rule  of  section  422(c)  (1) 
and  this  subparagraph  in  the  case  of  a 
publicly  held  stock  which  was  actively 
traded  in  an  established  market  at  the 
time  the  option  was  granted,  the  fair 
market  value  of  such  a  stock  must  be  de¬ 
termined  by  the  valuation  methods  de¬ 
scribed  in  §  20.2031-2  of  this  chapter 
(Estate  Tax  Regulations) . 

(3)  A  further  exception  to  the  re¬ 
quirement  of  section  422(b)  (4)  and  sub- 
paragraph  (1)  of  this  paragraph  is  pro¬ 
vided  in  the  case  of  options  granted  after 
December  31,  1963,  and  before  January 
1,  1965.  An  amendment  to  the  terms  of 
such  an  option  made  before  January  1, 
1965,  to  satisfy  the  requirements  of  sec¬ 
tion  422(b)  (4)  and  subparagraph  (1) 
of  this  paragraph  will  not  be  considered 
a  modification  for  purposes  of  section 
425(h)  and  §  1.425-1.  Furthermore,  the 
amendment  will  be  considered  as  ret¬ 
roactive  to  the  date  of  grant  of  the  op¬ 
tion,  and  will  in  no  way  affect  such 
grant. 

(f)  Prior  outstanding  options.  (l)(i) 
Section  422(b)  (5)  provides  that  a  quali¬ 
fied  stock  option  must,  by  its  terms, 
not  be  exercisable  while  there  is  out¬ 
standing  any  qualified  or  restricted  stock 
option  which  was  granted,  before  the 
granting  of  the  new  qualified  stock  op¬ 
tion,  to  the  individual  to  purchase  stock 


in  his  employer  corporation,  or  in  a  cor¬ 
poration  which,  at  the  time  of  the  grant¬ 
ing  of  the  new  qualified  stock  option,  is  a 
parent  or  subsidiary  corporation  of  the 
employer  corporation,  or  a  predecessor 
corporation  of  any  of  such  corporations. 
Thus,  in  general,  under  section  422 
(b)  (5) ,  a  qualified  stock  option  must  not 
be  exercisable  until  all  qualified  and  re¬ 
stricted  stock  options  which  were  pre¬ 
viously  granted  to  the  individual  by  the 
grantor  corporation,  or  by  related  or 
predecessor  corporations,  have  been  ex¬ 
ercised  in  full  or  have  expired  solely  by 
reason  of  the  lapse  of  time.  The  limita¬ 
tion  of  section  422(b)  (5)  applies  irre¬ 
spective  of  whether  the  transfer  of  stock 
pursuant  to  such  prior  outstanding  re¬ 
stricted  or  qualified  stock  options  can 
qualify  for  the  special  tax  treatment  of 
section  421.  The  exercisability  of  a 
qualified  stock  option  is  not  affected  by 
options  which  are  not  qualified  or  re¬ 
stricted  stock  options. 

(ii)  If  the  new  qualified  stock  option 
being  granted  to  the  individual,  and  all 
the  outstanding  qualified  and  restricted 
stock  options  previously  granted  to  the 
individual,  are  to  pmchase  stock  of  the 
same  class  in  the  same  corporation,  sec¬ 
tion  422(c)  (6)  provides  that  the  require¬ 
ment  of  section  422(b)  (5)  will  be  con¬ 
sidered  to  have  been  met  if  the  new 
option  by  its  terms  is  not  exercisable 
while  there  is  outstanding  (within  the 
meaning  of  section  422(c)  (2))  any  such 
previously  granted  option  with  an  option 
price  (determined  as  of  the  date  of  grant 
of  the  new  option)  higher  than  the  option 
price  of  the  new  option.  Thus,  a  quali¬ 
fied  stock  option  to  which  section  422(c) 
(6)  applies  may  be  exercisable  without 
regard  to  a  prior  outstanding  option  to 
purchase  stock  of  the  same  class  in  the 
same  corporation,  if  the  option  price 
payable  under  such  prior  outstanding 
option  is  not  greater  than  the  price  of 
the  new  option. 

(iii)  The  restriction  imposed  by  sec¬ 
tion  422(b)(5)  (or  section  422(c)(6)) 
must  be  set  forth  in  the  terms  of  the  op¬ 
tion  unless  the  individual  in  fact  has  no 
prior  outstanding  qualified  or  restricted 
stock  options  (or  restricted  stock  options 
previously  granted  which  will  become 
outstanding  at  a  future  time)  to  pur¬ 
chase  stock  of  the  grantor  corporation,  a 
related  corporation,  or  a  predecessor  cor¬ 
poration  of  any  of  such  corporations,  at 
the  time  the  new  qualified  stock  option 
is  granted.  Except  as  provided  by  this 

^  subdivision,  if  an  option  is  granted  which 
does  not  contain  the  restriction  imposed 
by  section  422(b)  (5) ,  such  option  cannot 
be  a  qualified  stock  option,  irrespective 
of  whether  such  restriction  is  in  fact 
complied  with  at  the  time  the  option  is 
exercised,  and  irrespective  of  whether  the 
plan  imder  which  the  option  is  granted 
contains  the  restriction  required  by  sec¬ 
tion  422(b)(5).  If  the  terms  of  an  op¬ 
tion  granted  after  December  31, 1963,  and 
before  January  1, 1965,  are  amended  be¬ 
fore  January  1,  1965,  to  satisfy  the  re¬ 
quirements  of  this  subdivision,  the 
amendment  will  not  be  considered  a 
modification  for  purposes  of  section  425 
(h)  and  S  1.425-1,  the  amendment  will  be 
considered  as  retroactive  to  the  date  of 
grant  of  the  option,  and  the  amended  op- 
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tion  will  be  treated  ae  an  outstanding 
qualified  stock  (^tion  as  of  the  date  of 
the  original  graiU. 

(2)  For  purposes  of  section  422(b)  (5) 
and  this  paragn^ih,  the  term  “predeces¬ 
sor  corporation”  means  a  corporation 
which  was  a  party  to  a  transaction  de¬ 
scribed  in  section  425(a)  (irrespective  of 
whether  a  substitution  or  assumption  un¬ 
der  such  section  was  in  fact  effected) 
with  the  grantm:  corporation,  or  a  cor¬ 
poration  which,  at  the  time  the  new 
qualified  stock  option  is  granted,  is  a 
related  corporation  of  the  grantor  cor¬ 
poration.  or  a  predecessor  corporation  of 
any  of  such  corporations. 

(3)  (i)  Except  as  is  otherwise  provided 
by  this  subparagrapl^  for  purposes  of 
section  422(b)  (5) ,  a  qualified  or  restrict¬ 
ed  stock  <9tion  is  treated  as  outstanding 
according  to  its  original  terms  imtil  such 
option  is  exercised  in  full.  If  any  por¬ 
tion  of  such  an  (H>tion  is  not  exercised, 
such  portion  will  be  treated  as  outstand¬ 
ing  imtil  the  expiration  of  the  maximum 
period  for  which  such  portion,  according 
to  the  terms  of  the  option  wh^  granted, 
could  have  been  exercised  under  any  cir¬ 
cumstances.  A  qualified  or  restricted 
stock  option  previously  held  by  an  indi¬ 
vidual  and  replaced  in  a  transaction  to 
which  section  425  (a)  applies  will  not 
thereafter  be  treated  as  outstanding. 

(ii)  A  restricted  stock  option  granted 
before  January  1, 1564,  will  not  be  treated 
as  outstanding  for  any  period  before  the 
first  day  on  which  (under  the  terms  of 
such  option)  it  may  be  exercised.  If 
such  an  option  is  exercisable  in  install¬ 
ments,  each  instsJlment  will  be  treated 
as  a  separate  option  for  purposes  of 
rule,  with  each  installment  becoming  out¬ 
standing  as  of  the  first  day  it  becomes 
exercisable  under  the  terms  of  the  option. 
However,  this  special  rule  does  not  af-^ 
feet  the  date  on  which  the  option  is" 
treated  as  granted.  Thus,  such  a  re¬ 
stricted  stock  option  affects  the  exercise 
of  a  qualified  stock  option  granted  sub¬ 
sequent  to  the  grant  of  such  a  restricted 
stc^  option  to  the  extent  the  qualified 
stock  option  is  not  exercised  before  the 
restrict^  stock  option  becomes  out¬ 
standing.  See  example  (7)  under  sub- 
paragraph  (4)  of  this  paragraplL 

(ill)  A  restricted  stock  option  termi¬ 
nated  before  January  1,  1965,  will  not 
be  treated  as  outstanding  irrespective  of 
the  reason  for  which  such  option  was 
terminated.  If,  under  this  subdivision, 
the  number  of  shares  subject  to  a  re¬ 
stricted  stock  option  is  reduced,  such  op¬ 
tion  will  be  treated  as  outstanding  for 
purposes  of  section  422(b)  (5)  only  with 
respect  to  such  reduced  number  of  shares. 

(4)  The  application  of  this  paragraph 
may  be  illustrated  by  the  following 
examples: 

Example  (1 ) .  S  Ck)rpGratlon  is  a  subsidiary 
of  P  CorptHtition.  In  1963  B  was  an  employee 
of  S  Corporation  and  was  granted  a  restricted 
stock  optlcMi  by  S  to  buy  S  stock.  In  Jime 
of  1964  E  left  S  and  became  an  employee  of 
X  Corporation,  where  he  was  granted  a  qual¬ 
ified  stock  option  to  purchase  X  stock.  X 
Corporation  is  neithw  a  related  nor  pred¬ 
ecessor  oorporation  of  P  or  S.  On  Jime  1, 
1965,  B  leaves  X  to  become  an  enq>loyee  of  P 
Corporation,  and  on  such  date  E  is  granted 
a  qualified  stock  option  by  P  to  piuxhase  P 
stock.  E’s  restricted  stock  option  to  buy  S 


stock  was  not  cancelled  during  1964,  and  both 
his  restricted  stodc  option  on  8  stock  and 
his  qualified  stock  option  on  X  stock  are 
outstanding  on  June  1,  1966,  when  B  is 
grantsd  a  qualified  sfeook  option  to  purchase 
P  stodc.  In  order  to  meet  the  requirement 
of  section  42S(b)  (5).  X*s  qualified  stock  op¬ 
tion  on  P  stock  must,  by  Its  terms,  not  be 
exercisable  until  E’s  restricted  stock  option 
on  8  stock  is  exercised  in  full  or  expires 
solely  by  reason  of  the  lapse  of  time. 

Example  (2).-  E  is  an  employee  of  P  Coe- 
poratlon.  B  holds  a  restricted  stock  cation 
granted  Jime  1.  1963,  and  a  qualified  stock 
option  granted  June  1,  1966.  Both  options 
were  granted  to  him  by  P  to  purchase  P 
stock.  E  has  been  granted  no  other  quali¬ 
fied  or  restricted  stock  options  by  P,  a  re¬ 
lated  ccHi)oration,  or  a  predecessor  corpora¬ 
tion  of  any  of  stich  corpcmtlons.  The  price 
payable  under  E’s  restricted  stock  cation  as 
of  June  1,  1965,  is  $100;  the  option  price  of 
B’s  qualified  stock  option  is  $90.  On  Jime  1, 
1966,  P  grants  another  qualified  stock  optkm 
to  B  to  purchase  P  stock  at  $95.  Under  sec- 
tioh  422(b)  (6)  and  (c)(6).  neither  of  E's 
qualified  stock  .options  may  be  exercisable 
until  E’s  restricted  stock  option  is  exercised 
in  full  or  expires  solely  by  reason  of  the  lapse 
of  time.  Assuming  the  restricted  stock  op¬ 
tion  is  fully  exercised  on  June  1,  1967,  E 
will  be  free  to  exercise  either  his  1965  or 
1966  qualified  stock  option. 

Example  (3) .  Assume  the  same  facts  as  in 
example  (2) .  On  November  30,  1964,  P  can¬ 
cels  E’s  restricted  stock  option  and  in  ex¬ 
change  therefor  issues  a  qualified  stock  op¬ 
tion  to  E  in  place  of  the  cancelled  restricted 
stock  option.  For  purposes  of  section  422 
(b)  (6) .  B’s  restricted  stock  option  is  treated 
as  terminated  and  no  longer  outstanding  as 
of  such  date,  and  will  not  affect  the  exer¬ 
cise  of  E’s  1964,  1965,  or  1966  qualified  stock 
options.  The  qualified  stock  option  issued 
in  place  of  E’s  restricted  sto(^  option  will 
be  treated  as  outstanding  for  purposes  of 
section  422(b)(5)  as  of  November  30,  1964. 

Example  (4) .  Assume  the  same  facts  as  in 
example  (3)  except  assume  that  the  cancel¬ 
lation  of  the  restricted  stock  option  takes 
place  on  November  30,  1965,  and  that  the 
new  option  is  a  qualified  stock  option  as  of 
such  date.  Assume  further  that  the  option 
prices  are  as  follows: 


Restricted  stock  option _  $100 

Qualified  stock  option  (granted  June 

1,1966) . 90 

Qualified  stock  option  (granted  No¬ 
vember.  30,  1965,  upon  cancellation 

Of  restricted  stock  option) _  85 

Qualified  stock  cation  (granted  June 

1,1966) .  95 


and  that  each  qualified  stock  option  runs  5 
years  from  grant,  and  that  the  restricted 
stock  option,  according  to  its  terms  when 
granted,  would  have  expired  solely  by  reason 
of  the  lapse  of  time  at  the  close  of  business 
on  May  31.  1969.  Under  section  422  (b)  (5), 
and  (c)  (2)  and  (6),  E’s  restricted  stock  op¬ 
tion  is  treated  as  outstanding  according  to 
its  original  terms  when  granted,  and  E  can¬ 
not  exercise  any  of  his  qualified  stock  options 
until  Jime  1,  1969  (the  first  day  after  the 
expiration  of  the  original  period  for  which 
E’s  restricted  stock  option  was  granted) .  On 
June  1,  1969,  E’s  June  1,  1965,  qualified  stock 
option  will  ^  fully  exercisable.  E’s  Novem¬ 
ber  30,  1965,  qualified  stock  option  will  not 
be  exercisable  until  after  the  full  exercise 
or  expiration  of  E’s  June  1,  1965,  qualified 
stock  option.  The  exercise  of  E’s  June  1, 
1966,  qualified  stock  option  is  barred  only 
by  E’s  restricted  stock  option.  Thus,  upon 
the  expiration  of  E’s  restricted  stock  option, 
E  is  free  to  exercisq  either  his  June  1965 
qualified  stock  option,  or  his  June  1966  qual¬ 
ified  stock  option,  while  the  exercise  of  his 
Novnnber  1965  qualified  stock  cation  must 
await  the  full  exercise  or  expiration  of  his 
June  1965  qualified  stock  option. 


Example  (5) .  Assume  the  same  facts  as  in 
example  (4).  On  June  1,  1968,  P  Corporation 
sells  all  of  Its  assets  to  M  Corporation,  and 
on  such  date  E  becomes  an  employee  of  M 
Coiporatton.  Aasume  further  that  M  Corpo¬ 
ration  substitutes  new  cations  to  purchase 
M  stock  for  the  P  options  held  by  E,  in  a 
transaction  to  which  section  425(a)  applies. 
For  purposes  of  section  422(b)(5),  each  M 
Corporation  option  received  by  E  in  substi¬ 
tution  of  a  P  Corporation  option  will  be 
treated  as  outstanding  to  the  same  extent 
and  in  the  same  manner  as  the  P  option 
which  it  replaces.  ’Thus,  none  of  the  M 
options  received  by  E  in  substitution  for  his 
qualified  stock  options  on  P  stock  may  be 
exercisable  before  June  1,  1969,  and  the  M 
option  Issued  in  substitution  for  E’s  Novem- 
bo:  1965,  qualified  stock  option  may  be 
exercisable  only  after  the  full  exercise  or 
expiration  of  the  M  option  issued  in  substi¬ 
tution  for  E’s  June  1,  1965,  option  on  P 
stock.  If,  in  1969,  E  is  granted  another 
qualified  stock  cation  by  M  Corporation, 
such  qualified  stock  option  will  be  subject  to 
the  qualified  stock  options  granted  by  M  to 
E  In  1968  in  substitution  for  E’s  qualified 
stock  options  to  purchase  P  stock.  The 
qualified  stock  options  to  purchase  P  stock 
which  were  replaced  by  M  in  the  transaction 
to  which  section  425(a)  applied  will  not  be 
treated  as  outstandizig  for  any  purpose  un¬ 
der  section  422(b)(5). 

Example  (6).  Assume  the  same  facts  as 
In  example  (5)  except  assume  that  M  does 
not  effect  a  substitution  or  assumption  of 
E’s  P  Corporation  qualified  stock  optiom 
under  section  425(a) .  Although  P  is  neither 
a  parent  nor  subsidiary  of  M,  for  purposes 
of  section  422(b)  (6),  P  is  a  predecessor  cor¬ 
poration  of  M  Corporation.  Accordingly,  any 
qualified  stock  options  granted  to  E  by  H 
(or  its  parent  or  subsidiary  corporations,  or 
a  predecessor  corporation  of  any  of  such 
corporations)  must,  by  their  terms,  not  be 
exercisable  until  the  expiration  of  the  option 
periods  for  all  of  E’s  qualified  and  restricted 
stock  options  granted  to  E  by  P  Corporation. 
8ection  422(c)(6)  cannot  apply  to  permit 
E  to  exercise  his  M  options  before  the  expira¬ 
tion  of  the  option  periods  of  his  P  options 
because  not  all  of  B’s  qualified  and  restricted 
stock  options  which  are  outstanding  (within 
the  meaning  of  section  422(c)  (2) )  are  to 
purchase  stock  of  the  same  class  in  the  same 
corporation. 

Example  (7).  F  is  an  employee  of  N  Cor¬ 
poration.  Prior  to  January  1, 1964,  N  granted 
a  restricted  stock  option  to  P  to  purchase  100 
shares  of  N  Ck^poration  stock  at  a  price  of 
$100  per  share.  The  option  is  exercisable  in 
Installments  as  follows :  20  shares  on  or  after 
June  1,  1965;  another  40  shares  on  or  after 
June  1,  1967;  and  the  last  40  shares  on  or 
after  June  1,  1969.  Under  section  422(c)  (2), 
each  Installment  of  P’s  restricted  stock 
option  wUl  be  treated  as  becoming  outstand¬ 
ing  as  of  the  first  day  on  which  such  install¬ 
ment  may  be  exercised.  ’Thus,  under  the 
facts  given,  any  qualified  stock  options 
granted  to  F  by  N  Corporation  to  purchase 
N  stock  at  less  than  $100  per  share  will  be 
affected  by  P’s  restricted  stock  option  as 
follows:  Before  June  1,  1965,  F  may  exercise 
such  qualified  stock  options  without  regard 
to  his  restricted  stock  option;  between  May 
31,  1965,  and  June  1,  1967,  P  may  exercise 
such  qualified  stock  options  only  after  the 
full  exm*clse  of  the  first  installment  of  his 
restricted  stock  option;  between  May  31, 
1967,  and  June  1,  1969,  P  may  exercise  such 
qualified  stock  options  only  after  the  full 
exercise  of  the  first  and  second  Installments 
of  his  restricted  stock  option;  after  May  31, 
1969,  P  may  exercise  such  qualified  stock 
options  only  after  the  full  exercise  or  expira¬ 
tion  of  all  installments  of  his  restricted  stock 
option. 

(g)  Restriction  on  transferability.  A 
qualified  stock  option  must,  by  its  terms, 
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not  be  transferable  by  the  individual  to  ' 
whom  it  is  granted  otherwise  than  by  will 
or  the  laws  of  descent  and  distribution, 
and  must  be  exercisable,  during  the  life¬ 
time  of  such  individual,  only  by  him. 
For  general  rules  relating  to  the  restric¬ 
tion  on  transferability  required  by  sec¬ 
tion  422(b)  (6) ,  see  paragraph  (b)  (2)  of 
§  1.421-T.  For  a  limited  exception  to  the 
requirement  of  section  422(b)(6),  see 
section  425(h)  (3). 

(h)  Options  granted  to  certain  share- 
rimers.  (1)  (i)  In  general,  an  option  is 
not  a  qualified  stock  option  to  the  extent 
that,  immediately  after  such  option  is 
granted,  the  optionee  owns  stock  possess¬ 
ing  more  than  5  percent  of  the  total 
combined  voting  power  or  value  of  all 
classes  of  stock  of  the  employer  corpora¬ 
tion,  or  a  related  corporation  of  such 
corporation.  Section  422(c)  (3)  provides 
that,  in  applying  the  limitation  of  sec¬ 
tion  422(b)(7),  the  rules  of  section 
425(d)  (relating  to  attribution  of  stock 
ownership)  shall  apply  in  determining 
the  stock  ownership  of  the  individual, 
and  stock  which  the  individual  may  pur¬ 
chase  under  outstanding  options 
(whether  or  not  such  options  qualify  for 
the  special  tax  treatment  afforded  by 
section  421(a) )  shall  be  treated  as  stock 
owned  by  the  individual.  An  option  is 
outstanding  for  purposes  of  section  422 

(b)  (7)  although  under  its  terms  it  may 
be  exercised  only  in  installments  or  after 
the  expiration  of  a  fixed  period  of  time. 
The  rules  of  section  422(c)  (2)  which  are 
applied  in  determining  whether  an  op¬ 
tion  is  outstanding  for  purposes  of  sec¬ 
tion  422(b)  (5)  do  not  apply  with  respect 
to  section  422(b)(7)  and  paragraph 

(c) (3). 

(ii)  The  determination  of  the  per¬ 
centage  of  the  total  combined  voting 
power  or  value  of  all  classes  of  stock  of 
his  employer  corporation  (or  a  related 
corporation  of  such  corporation)  that 
is  owned  by  the  individual  is  made  by 
comparing  the  voting  power  or  value  of 
the  shares  owned  (or  treated  as  owned) 
by  the  individual  to  the  aggregate  voting 
power  or  value  of  all  shares  actually  is¬ 
sued  and  outstanding  immediately  after 
the  grant  of  the  option  to  such  individ¬ 
ual.  The  aggregate  voting  power  or 
value  of  all  shares  actually  issued  and 
outstanding  immediately  after  the  grant 
of  the  option  does  not  include  the  vot¬ 
ing  power  or  value  of  treasury  shares  or 
shares  authorized  for  issue  imder  out¬ 
standing  options  held  by  the  individual 
or  any  other  person. 

(2)  If  an  individual  is  granted  an  op¬ 
tion  which  permits  him  to  purchase  stock 
in  excess  of  the  limitation  of  section  422 
(b)  (7)  (determined  by  applying  the  rules 
of  section  422(c)  (3)  and  this  para¬ 
graph),  such  option  shall  be  treated  as 
meeting  the  requirement  of  section  422 
(b)  (7)  to  the  extent  that  such  individ¬ 
ual  could,  if  the  option  were  exercised 
in  full  at  the  time  of  grant,  purchase 
under  such  option  without  exceed¬ 
ing  such  limitation.  If  shares  in  excess 
of  the  number  allowable  under  section 
422(b)  (7)  are  transferred  to  the  individ- 
^  under  an  option,  such  shares  will  not 
0€  treated  as  transferred  pursuant  to  the 
exercise  of  a  qualified  stock  option,  ir¬ 
respective  of  whether  the  stock  owner¬ 


ship  of  the  individual  at  the  time  of  such 
transfer  exceeds  the  limitation  of  section 
422(b)  (7) .  The  shares  purchased  imder 
an  option  described  in  this  subparagraph 
which  will  be  treated  as  shares  trans¬ 
ferred  pursuant  to  the  exercise  of  a 
qualified  stock  option  will  be  the  first 
shares  acquired  imder  the  option.  If 
more  shares  are  acquired  in  any  one  ex¬ 
ercise  of  the  option  than  can  qualify  as 
being  transferred  pursuant  to  the  exer¬ 
cise  of  a  qualified  stock  option  under  the 
rules  of  section  422(b)  (7)  and  this  para¬ 
graph,  the  individual  must  designate 
which  shares  are  to  be  treated  as  having 
been  transferred  pursuant  to  the  exer¬ 
cise  of  a  qualified  stock  option. 

(3)  (i)  If  at  the  time  the  option  is 
granted  the  combined  equity  capital  of 
the  employer  corporation  and  its  related 
corporations  does  not  exceed  $2,000,000, 
the  5-percent  limitation  of  section  422 
(b)  (7)  is  increased  by  adding  to  such  5 
percent  the  percentage  (not  higher  than 
5  percent)  which  bears  the  same  ratio  to 
5  percent  as  the  difference  between  such 
combined  equity  capital  and  $2,000,000 
bears  to  $1,000,000.  Thus,  if  the  em¬ 
ployer  corporation  and  its  related  cor¬ 
porations  have  combined  equity  capital 
of  $1,000,000  or  less,  an  employee  may  be 
granted  a  qualified  stock  option  so  long 
as  the  value  or  voting  power  of  the  stock 
owned  (or  treated  as  owned)  by  such 
employee  does  not  exceed  10  percent  of 
the  total  combined  voting  power  or  value 
of  all  classes  of  stock  of  any  of  such 
corporations. 

(ii)(a)  Section  422(c)(3)  provides 
that  the  term  ‘‘equity  capital”  means,  in 
the  case  of  one  corporation,  the  sum  of 
its  money  and  other  property  (in  an 
amount  equal  to  the  adjusted  basis  of 
such  property  for  determining  gain) ,  less 
the  amount  of  its  indebtedness  (other 
than  indebtedness  to  shareholders) .  ^ 
the  case  of  a  group  of  corporations  con¬ 
sisting  of  a  parent  and  its  subsidiary 
corporations,  the  term  "equity  Capital” 
means  the  sum  of  the  equity  capital  of 
each  of  such  corporations  adjusted  in 
the  manner  provided  by  (b)  of  this  sub¬ 
division. 

(b)  In  determining  tiie  equity  capital 
of  a  corporation  which  is  a  member  of  a 
group  of  corporations  consisting  of  a  par¬ 
ent  and  its  subsidiary  corporations,  the 
following  adjustments  shall  be  made: 

(i)  The  sum  of  the  money  and  other 
property  (in  an  amount  equal  to  the' ad¬ 
justed  basis  of  such  property  for  deter¬ 
mining  gain)  of  such  corporation  shall 
be  reduced  by  the  amount  included  in 
the  equity  capital  of  such  corporation  in 
respect  of :  stock  owned  by  such  corpora¬ 
tion  in  any  other  corporation  in  the 
group;  cash,  property,  or  services  due 
such  corporation  by  any  other  corpora¬ 
tion  in  the  group;  inventory  owned  by 
such  corporation,  to  the  extent  the  ad¬ 
justed  basis  (for  determining  gain)  of 
such  inventory  includes  profits  realized 
by  any  other  corporation  in  the  group; 
and  fixed  assets  owned  by  such  corpora¬ 
tion,  to  the  extent  the  adjusted  basis  (for 
determining  gain)  of  such  fixed  assets 
includes  profits  realized  by  any  other 
corporation  in  the  group;  and 

Hi)  The  total  indebtedness  of  such 
corporation  which  is  taken  into  account 


in  determining  its  equity  capital  shall  be 
reduced  by  the  amount  of  such  indebt^- 
ness  which  is  owed  to  any  other  cor¬ 
poration  in  the  group. 

In  making  the  reductions  required  by 
this  subdivision,  no  adjustments  shall  be 
made  to  refiect  any  minority  interest  in 
intercompany  profits,  indebtedness,  or 
stock  ownership;  and  no  reduction  is  re¬ 
quired  to  be  made  in  respect  of  amounts 
representing  profits  in  the  inventory  or 
fixed  assets  of  a  corporation  arising  from 
intercompany  transactions  which  oc¬ 
curred  before  such  corporation  became 
a  member  of  the  group. 

(4)  The  application  of  this  paragraph 
may  be  illustrated  by  the  following 
examples: 

Example  (1).  E,  an  employee  of  M  Cor¬ 
poration,  owns  6,000  shares  of  the  common 
stock  of  M  Corporation,  the  only  class  of  M 
stock  outstanding.  M  has  100,000  shares  of 
Its  common  stock  outstandlxig.  M’s  equity 
capital  (as  defined  by  section  422(c)  (3)  and 
this  paragraph)  exceeds  $2,000,000.  Since 
E  owns  6  percent  of  the  combined  voting 
power  or  value  of  all  classes  of  M  Corporation 
stock,  M  cannot  grant  a  qualified  stock  op¬ 
tion  to  E.  Any  option  granted  to  E  which 
purports  to  be  a  qualified  stock  option  will 
be,  treated  as  a  compensatory  option,  and  as 
such,  subject  to  the  rules  of  S  1.421-6  of  the 
regulations.  If  E’s  father  and  brother  each 
owned  3,000  shares  of  M  stock,  and  E  owned 
no  M  stock  in  his  own  name,  the  result  in  this 
case  would  be  the  same,  since  under  section 
425(d)  a  person  is  treated  as  owning  stock 
held  by  his  father  and  his  brother.  Simi¬ 
larly,  the  result  would  be  the  same  if,  in¬ 
stead  of  actually  owning  6,000  shares,  E 
merely  held  an  option  on  6,000  shares  of  M 
stock,  irrespective  of  wliether  the  transfer 
of  stock  under  such  option  could  qualify 
for  the  special  tax  treatment  of  section  421, 
since  section  422(c)(3)(C)  provides  that 
stock  which  the  individual  may  purchase 
under  outstanding  options  shall  be  treated 
as  stock  owned  by  such  individual. 

Example  (2).  Assume  the  same  facts  as 
in  example  (1)  and  assume  further  that  M 
is  a  subsidiary  corporation  of  P  Corporation. 
Irrespective  of  whether  E  owns  any  P  stock, 
and  Irrespective  of  the  amount  of  P’s  equity 
capital  or  number  of  P  shares  outstanding, 
E  cannot  receive  a  qualified  stock  option  from 
P.  'This  results  from  E’s  ownership  of  more 
than  5  percent  of  the  total  combined  voting 
power  of  all  classes  of  stock  of  a  subsidiary 
of  P  Corporation,  i.e.,  M  Corporation.  ’Thus, 
an  individual  who  owns  (or  is  treated  as 
owning)  stock  in  excess  of  the  limitation  of 
section  422(b)(7),  in  any  corporation  in  a 
group  of  corporations,  consisting  of  a  parent 
and  its  subsidiary  cbrporatlons,  cannot  re¬ 
ceive  a  qualified  stock  option  from  any  cor¬ 
poration  in  the  group. 

Example  (3).  F  is  an  employee  of  R  Cor¬ 
poration.  R’s  equity  capital  is  in  excess  of 
$2,000,000.  R  has  only  one  class  of  stock,  of 
which  100,000  shares  are  issued  and  out¬ 
standing.  Assiuning  F  owns  no  stock  in  R 
or  in  any  parent  or  subsidiary  of  R  for  pur¬ 
poses  of  section  422(b)(7),  R  can  grant  a 
q\ialified  stock  option  to  F  for  5,000  shares, 
since  Immediately  after  the  grant  of  the 
option  F  will  be  treated  as  owning  5,000 
shares  of  a  total  of  100,000  shares  actually 
issued  and  outstanding  at  such  time.  The 
5,000  shares  which  F  will  be  treated  as  own¬ 
ing  by  reason  of  section  422(c)(3)(C)  will 
not  be  added  to  the  100,000  shares  actually 
issued  and  outstanding  Immediately  after 
the  grant  for  purposes  of  determining 
whether  F’s  stock  ownership  exceeds  the 
limitation  of  section  422(b)  (7) . 

Example  (4).  Assume  the  same  facts  as  in 
example  (3)  and  assume  further  that  on 
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J\in«  1,  1985,  R  grants  F  an  option,  piirport- 
ing  to  be  a  qualified  stock  option,  for  5,300 
shares  at  an  option  price  of  $100  per  share, 
the  fair  market  ralue  of  R  stock  on  such  date. 
This  option  will  only  be  a  qualified  stock 
option  to  the  extent  of  5,000  shares.  Awmim«> 
R  transfers  5,000  shues  to  P  pursuant  to  F*s 
partial  ezerdse  of  the  option.  Such  transfer 
can  qualify  for  the  q>eclal  tax  treatment  of 
section  431.  However,  no  further  transfer  of 
shares  pursuant  to  an  exercise  of  this  option 
can  qiialify  for  the  special  tax  treatment  of 
section  421,  since  the  option  was  not  a  quali¬ 
fied  stock  option  when  granted  to  the  extent 
it  covered  more  than  5,000  shares.  This  Is 
true  although  P's  stock  own«whlp  immedi¬ 
ately  after  the  transfv  of  the  5,000  shares  to 
him  does  not  exceed  the  5-percent  limitation 
of  section  422(b)  (7) ,  since  P  owns  only  5,300 
shares  (5,000  shares  outright,  plus  200  shares 
by  reason  of  section  22(c)  (3)  (C)  of  a  total 
105,000  shares  actually  iMued  and  outstand¬ 
ing  (the  100,000  shares  Issued  and  outstand¬ 
ing  when  the  option  was  gi:imted  to  P,  plus 
an  additional  5,000  shares  Issued  and  out¬ 
standing  as  a  result  of  P*s  exa*clse) . 

Example  (5).  K  is  an  employee  oi  P  Cor¬ 
poration.  P  owns  80  percent  In  value  of  the 
stock  of  8  Corporation,  and  P  and  S  have 
combined  equity  capital  (as  defined  by  sec¬ 
tion  432(c)  (3)  (A)  (11)  and  subparagraph  (3) 
of  this  paragraph)  of  $1,800,000.  Since  the 
combined  equity  capital  of  P  and  S  is  less 
than  $2,000,000,  there  may  be  added  to  the 
5-percent  limitation  of  section  422(b)  (7)  the 
additional  percentage  which  bears  the  im-mn 
proportion  to  5  ponent  as  the  difference  be¬ 
tween  the  combined  equity  capital  of  P  and 
S  and  $2,000,000  ($2,000,000  minus  $1,600,000, 
or  $400,000)  bears  to  $1,000,000.  Aocmdlngly, 
there  may  be  added  to  the  5-percent  limita- 
Uon  of  section  422(b)(7)  an  additional  2 
percent  ($400,000  Is  to  $1,000,000,  as  2  percent 
is  to  5  percMit) ,  resulting  In  a  limitation  of 
7  percent  (5  percent  plus  2  percent)  for  pur¬ 
poses  of  section  422(b)  (7).  Thus,  an  option 
which  otherwise  meets  the  reqtiiraments  of 
section  422(b)  and  which  is  granted  to  E  by 
P  or  8  to  purchase  the  stock  of  either  of  such 
corporations  will  meet  the  requirement  of 
section  422(b)  (7)  to  the  extent  that,  imme¬ 
diately  after  such  (^tlon  is  granted,  E  will 
not  own  (or  be  treated  as  owning)  stock  In 
either  P  or  8  possessing  more  than  7  percent 
of  the  total  combined  voting  power  or  value 
of  all  classes  of  the  stock  of  either  of  such 
corporations  which  Is  actually  Issued  and 
outstanding  at  such  time.  If,  at  the  time  the 
option  Is  granted,  E  owns  stock  possessing 
more  than  7  percent  oi  the  total  combined 
voting  power  or  value  of  the  stock  of  either 
P  <»:  8,  the  option  could  not  qualify  as  a 
qualified  stock  option,  irrespective  of  which 
c<Hporation*s  stock  was  the  subject  of  the 
option. 

§  1.423  Statutory  provisions;  employee 
stock  purckase  |Jans. 

Sec.  423.  Employee  stock  purchase  plans — 

(a)  General  rule.  Section  421(a)  shall  ap¬ 
ply  with  respect  to  the  transfer  of  a  share  of 
stock  to  an  individual  pursuant  to  his  exer¬ 
cise  of  an  option  granted  after  December  31, 
1963  (other  than  a  restricted  stock  cation 
granted  pursuant  to  a  plan  described  in  sec¬ 
tion  424(c)  (3)  (B) ) ,  under  an  onployee  stock 
purchase  plan  (as  defined  In  subsection  (b) ) 
If— 

( 1 )  No  disposition  of  such  share  is  made  by 
him  within  2  years  after  the  date  of  the 
granting  of  the  option  nor  within  6  months 
after  the  transfer  of  such  share  to  him;  and 

(2)  At  all  times  dtiring  the  p^od  begin¬ 
ning  with  the  date  of  the  granting  of  the 
(^tion  and  ending  on  the  day  3  months  be¬ 
fore  the  date  of  such  exercise,  he  is  an  em¬ 
ployee  of  the  corporation  granting  such  op¬ 
tion,  a  parent  or  subsidiary  corporation  of 
such  corporation,  or  a  corporation  or  a  parent 
or  subsidiary  corporation  of  such  corpm^tlon 


Issuing  or  assuming  a  stock  option  In  a  trans¬ 
action  to  addch  section  425(a)  applies. 

(b)  Employee  stock  purchase  plan.  For 
purposes  of  this  part,  the  term  “employee 
stock  purchase  plan’’  means  a  plan  ^^ch 
mMts  the  following  requlreoients : 

(1)  The  plan  inovldes  that  options  are  to 
be  granted  only  to  employees  of  the  em¬ 
ployer  corporation  or  of  its  parent  sub¬ 
sidiary  corporation  to  purchase  stock  in  any 
such  corporation; 

(2)  8uch  plan  Is  apiuoved  by  the  stock- 
holders  of  the  granting  oorporaUon  within 
12  months  befme  or  after  the  date  such  plan 
is  adopted; 

(3)  Under  the  terms  of  the  plan,  no  em¬ 
ployee  can  be  granted  an  option  if  such  em- 
ployee.  Immediately  after  the  cation  Is  grant¬ 
ed,  owns  stock  poMeeslng  5  percent  or  mcwe 
of  the  total  combined  voting  power  or  value 
of  aU  classes  of  stock  ot  the  employer  oor~ 
poratton  or  of  Its  parent  or  subsidiary  cor¬ 
poration.  Por  purposes  <rf  this  paragraph, 
the  rules  of  section  425(d)  shall  apply  in  de¬ 
termining  the  stock  ownership  of  an  Indl- 
’*^'**ii  spd  stock  which  the  employee  may 
purchase  under  outstanding  cations  ahaii  be 
treated  as  stock  owned  by  the  employee; 

(4)  Under  the  tnms  of  the  plan,  options 
are  to  be  granted  to  all  employees  of  any 
corporation  whose  employees  are  granted  any 
of  such  options  by  reason  of  their  employ¬ 
ment  by  such  corp(»ation,  except  that  there 
may  be  excluded — 

(A)  Employees  who  have  been  employed 
less  than  2  years, 

(B)  Employees  whose  customary  nnploy- 
ment  is  20  hours  ot  less  per  week, 

(C)  Employees  whose  customary  employ¬ 
ment  is  for  not  more  than  5  months  In  any 
calendsu  year,  and 

(D)  Officers,  persons  whose  principal  du¬ 
ties  consist  of  supervising  the  work  of  otho: 
employees,  or  highly  compensated  employees; 

(5)  Under  the  toms  of  the  plan,  all  em¬ 
ployees  granted  such  options  shall  have  the 
same  rights  and  privileges,  except  that  the 
amount  of  stock  which  may  be  pmchased  by 
any  employee  under  such  option  may  bear  a 
uniform  relationship  to  the  total  compen¬ 
sation,  or  the  basic  or  regular  rate  of  com¬ 
pensation,  of  employees,  and  the  plan  may 
provide  that  no  raiployee  may  purchase  more 
than  a  maximum  amount  of  stock  fixed  un¬ 
der  the  plan; 

(6)  Under  the  terms  of  the  plan,  the  op¬ 
tion  price  is  not  less  than  the  less^  of — 

(A)  An  amount  equal  to  85  percent  of  the 
fair  market  value  of  the  stock  at  the 
such  option  Is  granted,  or 

(B)  An  amoimt  which  under  the  terms  of 
the  option  may  not  be  less  85  percent  of 
the  fair  market  value  of  the  stock  at  the 
time  such  cation  is  exercised; 

(7)  Under  the  terms  of  the  plan,  such  op¬ 
tion  cannot  be  exercised  after  the  expiration 
of — 

(A)  Five  years  from  the  date  such  option 
Is  granted  if,  under  the  terms  of  such  plan, 
the  option  price  is  to  be  not  less  than  85  per¬ 
cent  of  the  fair  market  value  of  such  stock 
at  the  time  of  the  exercise  of  the  cation,  or 

(B)  27  months  from  the  date  such  option 
is  granted.  If  the  (q)tion  price  is  not  determi¬ 
nable  in  the  manner  described  in  subpara¬ 
graph  (A); 

(8)  Under  the  terms  of  the  plan,  no  em¬ 
ployee  may  be  granted  an  cation  which  per¬ 
mits  his  rights  to  piuchase  stock  under  ail 
such  plans  of  his  onployer  corporation  and 
Its  parent  and  subsidiary  CMpmations  to  ac¬ 
crue  at  a  rate  which  exceeds  $25,0(X>  of  fair 
market  value  of  such  stock  (determined  at 
the  time  such  option  Is  granted)  for  each 
calendar  year  in  which  such  option  is  out¬ 
standing  at  any  time.  For  purposes  of  this 
paragraph — 

(A)  The  right  to  purchase  stock  tmder 
an  option  accrues  when  the  option  (or  any 
portion  thereof)  first  becomes  exercisable 
diiring  the  calendar  year; 


(B)  The  right  to  purchase  stock  under 
an  option  accrues  at  the  rate  provided  in  the 
option,  but  in  no  case  may  such  rate  exceed 
$25,000  of  fair  market  value  of  such  stock 
(determined  at  the  time  such  option  is 
granted)  for  any  one  calendar  year;  and 

(C)  A  right  to  purchase  stock  which  has 

accrued  under  one  option  granted  pursuant 
to  the  plan  may  not  be  carried  over  to  anv 
other  option;  and  ' 

(9)  Under  the  terms  of  the  plan,  such  op¬ 
tion  U  not  transferrable  by  such  individual 
otherwise  than  by  will  or  the  laws  of  descent 
and  distrlbuidon,  and  is  exercisable,  durlne 
his  lifetime,  only  by  him  ® 

Por  purposes  of  paragraphs  (3)  to  (9),  in- 
elusive,  where  additional  terms  are  contained 
^  offering  made  under  a  plan,  such  addi¬ 
tional  terms  shall,  with  respect  to  options 
exercised  imder  such  offering,  be  treated  as  a 
part  of  the  terms  of  such  plan. 

(c)  Special  rule  where  option  price  is  be¬ 
tween  85  percent  and  100  percent  of  value 
of  stock.  If  the  option  price  of  a  share  of 
stock  acquired  by  an  Individual  pursuant  to 
a  transfer  to  wUch  subsection  (a)  applies 
was  less  than  100  percent  of  the  fair  market 
value  of  such  share  at  the  time  such  option 
was  granted,  then,  in  the  event  of  any  dispo¬ 
sition  of  such  share  by  him  which  meets 
the  holding  period  requirements  of  subsec¬ 
tion  (a) ,  or  in  the  event  of  his  death  (when¬ 
ever  occurring)  while  owning  such  share, 
there  shall  be  Included  as  compensation  (and 
not  as  gain  upon  the  sale  or  exchange  of  a 
capital  asset)  In  his  gross  Income,  for  the 
taxable  year  In  which  falls  the  date  of  such 
disposition  or  for  the  taxable  year  closing 
with  his  death,  whichever  applies,  an 
amount  equal  to  the  lesser  of — 

(1)  The  excess  of  the  fair  market  value 
of  the  share  at  the  time  of  such  disposition 
or  death  over  the  amount  paid  for  the  share 
under  the  option,  or 

(2)  The  excess  of  the  fair  market  value 
of  the  share  at  the  time  the  option  was 
granted  over  the  option  price. 

If  the  option  price  is  not  fixed  or  deter¬ 
minable  at  the  time  the  option  is  granted, 
then  for  purposes  of  this  subsection,  the 
option  price  shall  be  determined  as  if  the 
option  were  exercised  at  such  time.  In  the 
case  of  the  disposition  of  such  share  by  the 
individual,  the  basis  of  the  share  in  his 
hands  at  the  time  of  such  disposition  shall 
be  Increased  by  an  amount  equal  to  the 
amount  so  Includible  In  his  gross  income. 

[Sec.  423  as  added  by  sec.  221(a),  Rev.  Act 
1984  (  78  Stat.  63)  ] 

§  1.423—1  Applicability  of  section  421 

(a). 

(a)  General  rule.  Subject  to  the  pro¬ 
visions  of  section  423(c)  and  paragraph 
(k)  of  this  section,  the  special  rules  of 
income  tax  treatment  provided  in  section 
421(a)  apply  with  respect  to  the  trans¬ 
fer  of  a  share  of  stock  to  an  individual 
pursuant  to  his  exercise  of  an  option 
granted  after  December  31,  1963,  under 
an  employee  stock  purchase  plan  pro¬ 
vided  that  the  following  conditions  are 
satisfied — 

(1)  The  individual  must  make  no  dis¬ 
position  of  such  share  within  2  years 
from  the  date  of  the  granting  of  the  op¬ 
tion,  nor  within  6  months  after  the 
transfer  of  such  share  to  him;  and 

(2)  At  all  times  during  the  period  be¬ 
ginning  with  the  date  of  the  granting  of 
the  option  and  ending  on  the  day  three 
months  before  the  date  of  such  exercise, 
the  individual  must  be  an  employee  of 
either  the  corporation  granting  the  op¬ 
tion,  a  related  corporation  of  such  cor¬ 
poration,  or  a  corporation  or  a  related 
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corporation  of  such  corporation  issuing 
or  assuming  a  stock  option  in  a  trans¬ 
action  to  which  section  425(a)  applies. 

(b)  Cross-references.  For  rules  re¬ 
lating  to  the  employment  relationship, 
see  paragn^h  (h)  of  §  1.421-7.  For  rules 
relating  to  the  effect  of  a  disqualifying 
disposition,  see  section  421(b)  and  para¬ 
graph  (b)  of  S  1.421-8.  For  definition  of 
the  term  “disposition”,  see  section  425(c) 
and  paragraph  (c)  of  §  1.425-1. 

§  1.423-2 '  Employee  stock  purchase 
plan  defined. 

(a)  In  general.  (1)  The  term  “em¬ 
ployee  stock  purchase  plan”  means  a  plan 
which  meets  the  requirements  of  para¬ 
graphs  (1)  through  (9)  of  section  423(b). 
If  the  terms  of  the  plan  do  not  satisfy 
the  requirements  of  paragraphs  (3) 
through  (9)  of  section  423(b),  such  re¬ 
quirements  may  be  satisfied  by  the  terms 
of  an  offering  made  under  such  plan. 
However,  in  such  a  case,  such  require¬ 
ments  will  be  treated  as  satisfied  only 
with  respect  to  options  exercised  under 
such  offering. 

(2)  The  determination  of  whether  a 
particular  option  is  an  option  granted 
under  an  employee  stock  purchase  plan 
is  made  at  the  time  such  option  is 
granted.  If  the  terms  of  an  option  are 
inconsistent  with  the  terms  of  the  em¬ 
ployee  stock  purchase  plan  or  an  offer¬ 
ing  under  such  a  plan,  the  option  will 
not  be  treated  as  grants  under  an  em¬ 
ployee  stock  purchase  plan.  If  such  an 
option  is  granted  to  an  employee  who  is 
entitled  to  the  grant  of  an  option  imder 
the  terms  of  the  plan  or  offering,  and 
such  employee  is  not  granted  an  option 
under  such  offering  which  qualifies  as  an 
(^tion  granted  under  an  employee  stock 
purchase  plan,  such  offering  will  not 
meet  the  requirements  of  section  423(b) 
(4).  Accordingly,  none  of  the  options 
granted  under  such  offering  will  be  eligi¬ 
ble  for  the  special  tax  treatment  of  sec¬ 
tion  423(b)(4).  If  such  an  option  is 
granted  to  an  individual  who  is  not  en¬ 
titled  to  the  grant  of  an  option  imder 
the  terms  of  the  plan  or  offering,  such 
option  will  not  be  treated  as  an  option 
granted  imder  an  employee  stock  pur¬ 
chase  plan,  and  the  grant  of  the  option 
will  not  disqualify  the  plan  or  the  op¬ 
tions  granted  under  such  plan  or  offer¬ 
ing.  For  example,  an  option  granted  to 
an  individual  who  is  ineligible  to  receive 
an  option  under  an  employee  stock  pur¬ 
chase  plan  by  reason  of  his  ownership  of 
5  percent  or  more  of  the  voting  power 
or  value  of  the  stock  of  the  grantor  cor¬ 
poration  (or  a  related  corporation  of  such 
corporation),  will  not  be  treated  as  an 
(Vtion  grants  under  an  employee  stock 
purchase  plan,  and  the  grant  of  such  an 
option  will  not  disqualify  options  granted 
under  such  plan  from  tiie  special  tax 
treatment  of  section  421.  If  all  the  op¬ 
tions  granted  under  an  offering  do  not 
give  the  respective  optionees  the  same 
rights  and  privileges,  none  of  the  options 
granted  under  such  offering  will  be 
treated  as  having  been  granted  under  an 
^Ployee  stock  purchase  plan.  If,  at  the 
time  an  option  is  granted,  it  qualifies  as 
“r  option  granted  under  an  employee 

purchase  plan,  but  the  terms  of  the 
option  are  not  in  fact  met,  the  option 
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Will  not  qualify  for  the  special  tax  treat¬ 
ment  of  section  421.  However,  the  fail¬ 
ure  of  such  an  option  to  qualify  for  the 
special  tax  treatment  of  section  421,  will 
not  disqualify  other  (q;)tions  granted  un¬ 
der  the  plan. 

(b)  Options  restricted  to  employees. 
An  employee  stock  purchase  plan  must 
proidde  that  (^tions  are  to  be  granted 
only  to  employees  of  the  employer  cor¬ 
poration  or  of  its  related  corporations 
to  purchase  stock  in  any  such  corpora¬ 
tion.  If  such  a  provision  is  not  in¬ 
cluded  in  the  terms  of  the  plan,  the  plan 
will  not  be  an  employee  stock  purchase 
plan  and  options  granted  under  such 
plan  will  not  qualify  for  the  special  tax 
treatment  of  section  421.  For  rules  re¬ 
lating  to  the  emploirment  requirement, 
see  paragraph  (h)  of  §  1.421-7. 

(c)  Stockholder  approval.  (1)  An  em¬ 
ployee  stock  purchase  plan  must  be  ap¬ 
proved  by  the  stockholders  of  the  grant¬ 
ing  corporation  .within  12  mmiths  before 
or  after  the  date  such  plan  is  adopted. 
Stockholder  approval  must  be  expressed 
in  the  manner  provided  by  the  corporate 
by-laws  or  by  the  laws  of  the  state  of 
incorporation  which  relate  to  stock¬ 
holder  approval  of  an  increase  in  the 
authorize  shares  of  the  class  of  shares 
to  be  issued  under  options  granted  under 
the  plan.  For  example,  if  the  applica¬ 
ble  corporate  by-law  or  the  law  of  the 
state  of  incorporation  requires  that  ap¬ 
proval  of  an  increase  in  the  authorized 
shares  of  a  class  of  stock  be  by  a  % 
majority  of  the  shareholders  of  the 
classes  of  stock  affected,  the  approval  of 
the  employee  stock  purchase  plan  must 
meet  t^  standard. 

(2)  The  plan  required  by  section  423 
must  be  approved  within  12  months  be¬ 
fore  or  after  the  date  the  plan  is  adopted. 
Ordinarily,  a  plan  is  adopted  when  ap¬ 
proved  by  the  board  of  directors  and 
the  date  of  such  board  action  will  be  the 
reference  point  for  determining  whether 
stockholder  approval  comes  within  the 
12-month  period. 

(3)  The  plan  as  adopted  and  approved 
must  indicate  the  aggregate  number  of 
shares  which  may  be  issued  under  the 
plan,  and  the  corporations  whose  em¬ 
ployees  will  be  offered  options  under 
such  plan.  A  plan  which  merely  pro¬ 
vides  that  the  number  of  shares  which 
may  be  issued  under  options  shall  not 
exceed  a  stated  percentage  of  the  shares 
outstanding  at  the  time  of  each  offering 
or  grant  under  the  plan  will  not  satisfy 
the  requirement  that  the  plan  state  the 
aggregate  number  of  shares  which  may 
be  issued  under  options. 

(4)  Any  change  in  the  aggregate  num¬ 
ber  of  shares  which  may  be  issued  under 
the  plan  (other  than  a  change  merely 
refiecting  a  change  in  capitalization 
such  as  a  stock  dividend  or  stock  split- 
up)  will  be  treated  as  the  adoption  of 
a  new  plan  requiring  approval  of  the 
stockholders  with  12  months  of  such 
adoption.  Similarly,  any  change  in  the 
designation  of  corporations  whose  ^- 
ployees  will  be  offered  options  under  the 
plan  will  be  treated  as  the  adoption  of 
a  new  plan  requiring  shareholder  ap¬ 
proval.  irrespective  of  whether,  at  the 
time  the  plan  was  first  iqiproved,  the 
board  of  directors  or  an  option  c<xtnmit- 
tee  of  the  grantor  corporation  was  au¬ 


thorized  to  designate  from  time  to  time 
which  corporations  of  the  group  of  cor¬ 
porations  consisting  of  the  grantor  cor¬ 
poration  and  its  parent  and  subsidiary 
corporations  would  participate  in  offer¬ 
ings  under  the  plan.  No  other  change 
in  the  terms  of  an  employee  stock  pur¬ 
chase  plan  will  be  considered  the  adop¬ 
tion  of  a  new  plan. 

(5)  A  plan  which  otherwise  meets  the 
requirements  of  section  423(b)  and  this 
section  may  be  used  as  an  employee  stock 
purchase  plan  although  the  adoption 
and  approval  of  such  plan  occurred  be¬ 
fore  January  1. 1964. 

(d)  Options  granted  to  certain  share¬ 
holders.  (1)  An  employee  stock  pur¬ 
chase  plan  must  by  its  terms  provide 
that  no  employee  can  be  granted  an  op¬ 
tion  if  such  employee,  imediately  after 
the  option  is  granted,  owns  stock  pos¬ 
sessing  5  percent  or  more  of  the  total 
combined  voting  power  or  value  of  all 
classes  of  stock  of  the  employer  cor¬ 
poration  or  its  parent  or  subsidiary  cor¬ 
poration.  In  determining  whether  the 
stock  ownership  of  an  employee  equals 
or  exceeds  this  5  percent  limit,  the  rules 
of  section  425(d)  (relating  to  attribu¬ 
tion  of  stock  ownership)  shall  apply, 
and  stock  which  the  employee  may 
purchase  under  outstanding  options 
(whether  or  not  such  options  qualify  for 
the  special  tax  treatment  afforded  by 
section  421(a) )  shall  be  treated  as  stock 
owned  by  the  employee.  An  option  is 
outstanding,  for  purposes  of  section 
423(b)(3)  although  under  its  terms  it 
may  be  exercised  only  in  installments  or 
after  the  expiration  of  a  fixed  period  of 
time.  If  an  option  is  granted  to  an  in¬ 
dividual  whose  stock  ownership  (as  de¬ 
termined  under  this  paragraph  for  pur¬ 
poses  of  section  423(b)(3))  exceeds  the 
limitation  of  section  423(b)  (3),  no  por¬ 
tion  of  such  option  will  be  treated  as  hav¬ 
ing  been  granted  under  an  employee 
stock  purchase  plan. 

(2)  The  determination  of  the  percent¬ 
age  of  the  total  combined  voting 
power  or  value  of  all  classes  of  stock 
of  his  employer  corporation  (or  a  re¬ 
lated  corporation  of  such  corporation) 
that  is  owned  by  the  individual  is  made 
by  comparing  the  voting  power  or  value 
of  the  shares  owned  (or  treated  as 
owned)  by  the  individual  to  the  ag¬ 
gregate  voting  power  or  value  of  all 
shares  actually  issued  and  outstanding 
Immediately  after  the  grant  of  the  op¬ 
tion  to  such  individual.  The  aggregate 
voting  power  or  value  of  all  shares  actu¬ 
ally  issued  and  outstanding  immediately 
after  the  grant  of  the  option  does  not  in¬ 
clude  the  voting  power  or  value  of  treas¬ 
ury  shares  or  shares  authorized  for 
issue  under  outstanding  options  held  by 
the  individual  or  any  other  person. 

(3)  The  application  of  this  paragraph 
may  be  illustrated  by  the  following  ex¬ 
amples: 

Example  (1).  E.  an  employee  of  M  Cor¬ 
poration,  owns  6,000  shares  of  the  common 
stock  of  M  Corporation,  the  only  class  of 
M  stock  outstanding.  M  has  100,000  shares 
of  Its  common  stock  outstanding.  Since  E 
owns  6  percent  of  the  combined  voting  power 
or  value  of  aU  classes  of  M  Corporation  stock, 
M  cannot  grant  an  option  to  E  under  M’s  em¬ 
ployee  stock  purchase  plan.  If  E’s  father  and 
brother  each  owned  3,000  shares  of  M  stock 
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«nd  X  owned  no  If  stock  In  his  own  name, 
the  result  In  this  case  would  be  the  same, 
since  imder  section  4a5(d)  a  person  is  treated 
as  owning  stock  hftld  by  his  father  and  his 
brother.  Bimllarly.  the  result  would  be  the 
same  If,  instead  of  actually  owning  6,000 
shares,  E  merely  held  an  option  on  6,000 
shares  of  M  stock,  irrespective  of  whether  the 
transfer  of  stock  under  such  option  could 
qualify  for  the  special  tax  treatment  of 
section  431,  since  section  423(b)  (3)  pro¬ 
vides  that  stock  which  the  employee  may 
pxuvhase  under  outstanding  options  shall 
be  treated  as  stock  owned  by  such  employee. 

Example  (2).  Asstune  the  same  facts  as 
in  example  (1)  and  assume  further  that  M 
is  a  subsidiaiy  corporation  of  P  C<nporation. 
Irrespective  of  whether  E  owns  any  P  stock, 
E  cannot  receive  an  option  from  P  under 
P’s  employee  stock  purchase  plan  since  he 
owns  5  percent  of  the  total  combined  voting 
power  of  all  classes  of  stock  of  a  subsidiary 
of  P  Corporation,  l.e.,  M  Corporation.  Thus, 
an  Individual  who  owns  (or  is  treated  as 
owning)  stock  in  excess  of  the  limitation 
of  section  423(b)(3),  in  any  corporation  in 
a  group  of  corporations,  consisting  of  a  par¬ 
ent  and  its  subsidiary  corporations,  cannot 
receive  an  cation  tmder  an  employee  stock 
purchase  i^an  from  any  cco-poratlon  in  the 
group. 

Example  (3).  F  is  an  employee  of  R  Cor¬ 
poration.  R  has  only  one  class  of  stock,  of 
which  100,000  shares  are  Issued  and  out¬ 
standing.  Assuming  F  owns  no  stock  in  R 
or  in  any  parent  (u-  subsidiary  of  R  for  pur- 
FKMes  of  section  423(b)(3),  R  can  grant  an 
option  to  F  under  its  employee  stock  p\ir- 
chase  plan  tor  4,999  shares,  since  immedi¬ 
ately  after  the  grant  of  the  option,  F  would 
not  own  6  percent  or  more  of  the  combined 
voting  power  or  value  of  all  classes  of  R  stock 
actually  issued  and  outstanding  at  such 
time.  The  4,999  shares  which  F  would  be 
treated  as  owning  under  section  423(b)(3) 
woxild  not-  be  added  to  the  100,000  shares 
actually  Issued  and  outstanding  immedi¬ 
ately  after  the  grant  for  purposes  of  deter¬ 
mining  whether  F’s  stock  ownership  exceeds 
the  limitation  of  section  423(b)  (3). 

Example  (4) .  Assume  the  same  facts  as  in 
example  (3)  and  assume  further  than  on 
June  1,  1965,  R  grants  F  an  option,  purport¬ 
edly  under  its  employee  stock  purchase  plan, 
for  5,000  shares.  No  portion  of  this  option 
will  be  treated  as  granted  imder  an  employee 
stock  purchase  plan. 

(e)  Employees  covered  by  plan.  (1) 
Subject  to  the  limitations  of  section  423 
(b)  (3)  and  (8),  section  423(b)(4)  re¬ 
quires  that  an  employee  stock  purchase 
plan  must,  by  its  terms,  provide  that  op¬ 
tions  are  to  be  granted  to  all  employees 
of  any  corporation  which  grants  options 
to  any  of  its  employees  by  reason  of  their 
employment  by  such  corporation,  except 
that  one  or  more  of  the  following  cate¬ 
gories  of  employees  may  be  excluded 
from  the  coverage  of  the  plan:  employ¬ 
ees  who  have  been  employed  less  than 
2  years;  employees  whose  customary 
emplosmient  is  20  hours  or  less  per  week; 
employees  whose  customary  employment 
is  for  not  more  than  5  months  in  any 
calendar  year;  and  officers,  persons 
whose  principal  duties  consist  of  super¬ 
vising  the  work  of  other  employees,  or 
highly  compensated  employees.  Thus, 
each  offering  imder  the  plan  must  be 
open  to  all  employees  entitled  to  par¬ 
ticipate  under  the  plan,  other  than  em¬ 
ployees  who  may  be  excluded  under  sec¬ 
tion  423(b)(4)  and  paragrai^  (e)  of 
this  section,  and  employees  barred  frirni 
participation  by  reason  of  section  423 
(b)  (3)  and  (8),  and  paragraphs  (d) 


emd  (i)  of  this  section.  If  an  employee 
to  whom  an  option  is  required  to  be 
granted  under  this  paragraph  is  wholly 
or  partially  barred  from  being  granted 
an  option  or  participating  in  an  offer¬ 
ing  under  a  plan  by  resison  of  such  em¬ 
ployees’  continuing  participation  in  a 
prior  grant  or  offering  under  such  plan 
(or  under  an  employee  stock  purchase 
plan  of  a  parent  or  subsidiary  corpora¬ 
tion  of  the  grantor  corporation),  such 
employee  must  be  given  the  right  to  ter¬ 
minate  his  participation  under  the  prior 
grant  or  offering  in  order  to  become  eli¬ 
gible  to  participate  in  the  most  recent 
grant  or  offering  under  the  plan.  If  an 
option  is  not  granted  to  any  employee 
who  is  entitled  to  the  grant  of  an  option 
under  the  terms  of  the  plan  or  offering, 
none  of  the  options  granted  under  such 
offering  will  be  treated  as  having  been 
granted  under  an  employee  stock  pur¬ 
chase  plan. 

(2)  For  purposes  of  section  423(b)  (3) 
the  existence  of  the  emplo3rment  rela¬ 
tionship  between  an  individual  and  the 
corporation  participating  under  the  plan 
will  be  determined  under  paragraph  (h) 
of  §  1.421-7  (relating  to  employment 
relationship) . 

(3)  The  application  of  this  paragraph 
may  be  illustrated  by  the  following 
examples: 

Example  (1),  M  Ciorporation  has  a  stock 
purchase  plan  which  meets  all  the  require¬ 
ments  of  section  423(b)  except  that  by  its 
terms,  options  are  not  required  to  be  granted 
to  employees  whose  weekly  rate  of  pay  is 
less  than  $100.  As  a  matter  of  corporate 
practice,  M  grants  options  under  its  plan  to 
all  employees,  irrespective  of  their  weekly 
rate  of  pay.  M’s  plan  is  not  an  employee 
stock  purchase  plan. 

Example  (2) .  Assiune  the  same  facts  as  in 
example  (1)  and  assxime  further  that  the 
first  offering  under  M’s  plan  provides  by  its 
terms  that  options  will  be  granted  to  all 
employees  of  M  Corporation.  With  respect 
to  options  exercised  under  such  offering  the 
terms  of  such  offering  will  be  treated  as  part 
of  the  terms  of  M’s  plan.  Accordingly,  stock 
transferred  piuauant  to  options  exercised 
under  such  offering  will  be  treated  as  stock 
transferred  pursuant  to  the  exercise  of 
options  granted  under  an  employee  stock 
purchase  plan  for  purposes  of  section  421. 

(f)  Equal  rights  and  privileges.  (1) 
An  employee  stock  purchase  plan  must, 
by  its  terms,  provide  that  all  employees 
granted  options  under  such  plan  shall 
have  the  same  rights  and  privileges; 
however,  a  plan  will  not  fail  to  satisfy 
this  requirement  mereh^  because  the 
amount  of  stock  which  may  be  purchased 
by  any  employee  under  such  plan  is 
determined  on  the  basis  of  a  uniform 
relationship  to  the  total  compensation, 
or  the  basic  or  regular  rate  of  compen¬ 
sation  of  employees,  or  because  the  plan 
provides  that  no  employee  may  purchase 
more  than  a  mstximum  amount  of  stock 
fixed  under  the  plan.  Thus,  the  provi¬ 
sions  applying  to  one  option  under  an 
offering  (such  as  the  provisions  relating 
to  the  method  of  payment  for  the  stock 
and  the  determination  of  the  purchase 
price  per  share)  must  apply  to  all  other 
options  under  such  offering  in  the  same 
manner.  If  all  the  (H>tions.  granted 
imder  a  plan  or  offering  do  not,  by  their 
terms,  give  the  respective  optionees  the 
same  rigdits  and  privileges,  none  of  such 


options  shall  be  treated  as  having  been 
granted  under  an  CTiployee  stock  pur¬ 
chase  plan  for  purposes  of  section  421. 

(2)  The  requirements  of  section  423 
(b)(5)  and  this  paragraph  do  not  pre¬ 
vent  the  maximum  amount  of  stock 
which  an  employee  may  purchase  from 
being  determined  on  the  basis  of  a  uni¬ 
form  relationship  to  the  total  compensa¬ 
tion,  or  the  basic  or  regular  rate  of 
compensation,  of  all  employees.  For  ex¬ 
ample,  if  an  employee  stock  purchase 
plan  provides  that  the  maximum  amount 
of  stock  which  each  employee  may  pur¬ 
chase  under  the  offering  is  one  share  for 
each  $100  of  annual  gross  pay,  options 
granted  under  such  offering  will  be 
treated  as  meeting  the  requirement  of 
section  423 (b)  (5) .  However,  such  a  pro¬ 
vision  must  not  exclude  employees  from 
participation  under  the  plan  or  offering. 
For  example,  a  plan  which  provides  for 
the  grant  of  options  based  on  one  share 
for  each  $100  of  annual  gross  pay  in 
excess  of  $^10,000  will  not  meet  the  re¬ 
quirements  of  section  423(b)  (5) . 

(3)  The  application  of  this  paragraph 
may  be  illustrated  by  the  following 
example: 

Example.  Assume  that  N  Corporation  has 
an  employee  stock  purchase  plan,  and  that 
the  first  offering  under  such  plan  provides 
that  an  employee  may  participate  under  such 
offering  only  to  the  extent  his  contributions 
toward  the  purchase  of  shares  under  all  em¬ 
ployee  stock  purchase  plans  of  N  do  not 
exceed  15  percent  of  his  gross  weekly  pay. 
Assiune  further  that  the  option  price  under 
such  offering  is  90  percent  of  the  fair  market 
value  of  N  stock  at  exercise.  The  second 
offering  under  such  plan  contains  a  similar 
provision  as  to  the  maximum  amount  of  con¬ 
tributions  allowable  toward  the  purchase  of 
stock  under  all  the  employee  stock  purchase 
plans  of  N.  Assume  further  that  under  the 
second  offering,  the  option  price  is  85  percent 
of  the  fair  market  value  of  N  stock  at  the 
time  of  exercise.  In  order  to  satisfy  the 
requirements  of  section  423(b)  (4)  and  (5), 
any  employee  who  would  be  totally  or  par¬ 
tially  barred  from  participating  under  N’s 
second  offering  by  reason  of  his  participation 
under  N’s  first  offering  to  the  full  extent 
allowed  by  N  (i.e.,  15  percent  of  his  weekly 
pay) ,  must  be  allowed  to  terminate  his  par¬ 
ticipation  under  N’s  first  offering,  and  to 
participate  in  the  second  offering. 

(g)  Option  price.  (1)  An  employee 
stock  purchase  plan  must,  by  its  terms, 
provide  that  the  option  price  will  not  be 
less  than  the  lesser  of — 

(i)  An  amount  equal  to  85  percent  of 
the  fair  market  value  of  the  stock  at  the 
time  such  option  is  granted,  or 

(ii)  An  amount  which  under  the 
terms  of  the  option  may  not  be  less  than 
85  percent  of  the  fair  market  value  of  the 
stock  at  the  time  such  option  is  exercised. 

For  definition  of  the  term  “option  price”, 
and  general  rules  relating  to  such  term, 
see  paragraph  (e)  of  §  1.421-7.  For 
rules  relating  to  the  determination  of 
when  an  option  is  granted,  see  paragraph 
(c)  of  §  1.421-7.  Any  option  which  does 
not  meet  the  minimum  pricing  require¬ 
ments  of  section  423(b)  (6)  and  this 
paragraph  will  not  be  treated  as  granted 
under  an  employee  stock  purchase  plan 
irrespective  of  whether  the  plan  itself 
or  the  offering  satisfies  such  require¬ 
ments.  If  such  an  option  is  granted  to 
an  employee  who  is  entitled  to  the  grant 
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of  an  option  under  the  terms  of  the  plan 
or  offering,  and  such  employee  is  not 
granted  an  option  under  such  offering 
which  qualifies  as  an  option  granted 
under  an  employee  stock  purchase  plan, 
such  offering  will  not  meet  the  require¬ 
ments  of  section  423(b)(4).  Accord¬ 
ingly,  none  of  the  options  granted  under 
such  offering  will  be  eligible  for  the  spe¬ 
cial  tax  treatment  of  section  423(b)  (4). 

(2)  The  option  price  may  be  stated 
either  as  a  percentage  or  as  a  dollar 
amount.  If  the  option  price  is  stated 
as  a  dollar  amount,  the  requirement  of 
section  423(b)(6)  and  this  paragraph 
can  only  be  met  by  a  plan  or  offering  in 
which  the  price  is  fixed  at  not  less  than 
85  percent  of  the  fair  market  value  of  the 
stock  at  the  time  the  option  is  granted. 
If  the  fixed  price  is  less  than  85  percent 
of  the  fair  market  value  of  the  stock  at 
grant,  the  option  cannot  meet  the  re¬ 
quirement  of  section  423(b)  (6)  even  if 
a  decline  in  the  fair  market  value  of  the 
stock  results  in  such  fixed  price  being 
not  less  than  85  percent  of  the  fair  mar¬ 
ket  value  of  the  stock  at  the  time  the 
option  is  exercised,  since  such  a  result 
was  not  certain  to  occur  under  the  terms 
of  the  option. 

(3)  The  application  of  this  paragraph 
may  be  illustrated  by  the  following 
examples: 

Example  (1).  M  Corporation  has  an  em¬ 
ployee  stock  purchase  plan  which  provides 
that  the  option  price  will  be  85  percent  of  the 
lair  market  value  of  the  stock  at  grant,  or 
85  percent  of  the  stock  at  exercise,  whichever 
amount  is  the  lesser.  Upon  the  exercise  of 
an  option  issued  under  M’s  plan,  M  agrees 
to  accept  an  amount  which  is  less  than  the 
minimum  amount  allowable  under  the  terms 
of  such  plan.  Notwithstanding  that  the  op¬ 
tion  was  issued  under  an  employee  stock 
purchase  plan,  the  transfer  of  stock  pursuant 
to  the  exercise  of  such  option  does  not  satisfy 
the  requirement  of  section  423(b)(6)  and 
cannot  qualify  for  the  special  tax  treatment 
of  section  421. 

Example  (2).  Assume  the  same  facts  as 
in  example  (1)  and  assume  further  that  at 
the  time  of  grant,  the  fair  market  value  of 
M  Corporation  stock  is  $100  per  share  and 
that  the  option  price  is  set  at  85  percent  of 
the  fair  market  value  of  M  stock  at  exercise, 
but  not  less  than  $80  per  share.  The  option 
satisfies  the  requirement  of  section  422(b) 
(6) ,  and  can  qualify  for  the  special  tax  treat¬ 
ment  of  section  421. 

Example  (3).  Assume  the  same  facts  as 
in  example  (2) ,  except  assume  that  the  op¬ 
tion  price  is  set  at  85  percent  of  the  fair 
market  value  of  M  stock  at  exercise,  but  not 
more  than  $80  per  share.  This  option  can¬ 
not  satisfy  the  requirement  of  section  423 
(b)(6)  irrespective  of  whether,  at  the  time 
the  option  is  exercised,  85  percent  of  the  fair 
market  value  of  M  stock  is  $80  or  less. 

(h)  Option  period.  An  employee  stock 
purchase  plan  must,  by  its  terms,  pro¬ 
vide  that  options  granted  under  such 
plan  cannot  be  exercised  after  the  ex¬ 
piration  of  27  months  from  the  date  of 
grant  unless,  under  the  terms  of  such 
plan,  the  option  price  is  to  be  not  less 
than  85  percent  of  the  fair  market  value 
of  the  stock  at  the  time  of  the  exercise 
^  the  option.  If  the  option  price  is  to 
he  not  less  than  85  percent  of  the  fair 
market  value  of  the  stock  at  the  time  the 
option  is  exercised,  then  the  option  pe- 
provided  imder  the  plan  must  not 
exceed  5  years  from  the  date  of  grant. 
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If  the  requirement  of  section  423(b)  (7) 
is  not  met  by  the  terms  of  the  plan  or 
offering,  options  issued  under  such  plan 
or  offering  will  not  be  treated  as  options 
granted  uhder  an  employee  stock  pur¬ 
chase  plan  irrespective  of  whether  such 
options,  by  their  terms,  are  exercisable 
beyond  the  period  allowable  under  sec¬ 
tion  423(b)  (7)  and  this  paragraph.  An 
option  which  provides  that  the  option 
price  is  to  be  not  less  than  85  percent  of 
the  fair  market  value  of  the  stock  at 
exercise  may  have  an  option  period  of  5 
years  irrespective  of  whether  the  fair 
market  value  of  the  stock  at  exercise  is 
more  or  less  than  the  fair  market  value 
of  such  stock  at  grant.  However,  if  the 
option  provides  that  the  option  price 
is  to  be  85  percent  of  the  fair  market 
value  of  the  stock  at  exercise,  but  not 
more  than  some  other  fixed  amount,  then 
irrespective  of  the  price  paid  on  exercise, 
the  option  period  must  not  be  more  than 
27  months. 

(i)  Restriction  on  amount  of  optioned 
stock.  (1)  Under  section  423(b)  (8) ,  an 
employee  stock  purchase  plan  must,  by 
its  terms,  provide  that  no  employee  may 
be  permitted  to  purchase  stock  under  all 
the  employee  stock  purchase  plans  of  his 
employer  corporation  and  its  related  cor¬ 
porations  at  a  rate  which  exceeds  $25,000 
in  fair  market  value  of  such  stock  (deter¬ 
mined  at  the  time  the  option  is  granted) 
for  each  calendar  year  in  which  any  such 
option  granted  to  such  individual  is  out¬ 
standing  at  any  time.  In  applsdng  the 
limitation  of  section  423  (b)(8)  — 

(1)  The  right  to  purchase  stock  imder 
an  option  is  deemed  to  accrue  when  the 
option  (or  any  portion  thereof)  first  be¬ 
comes  exercisable  during  the  calendar 
year; 

(ii)  The  right  to  purchase  stock  under 
an  option  accrues  at  the  rate  provided  in 
the  option,  but  in  no  case  may  such  rate 
exceed  $25,000  of  fair  market  value  of 
such  stock  (determined  at  the  time  such 
option  is  granted)  for  any  one  calendar 
year;  and 

(iii)  A  right  to  purchase  stock  which 
has  accrued  under  one  option  granted 
pursuant  to  the  plan  may  not  be  carried 
over  to  any  other  option. 

If  an  option  is  granted  under  an  employee 
stock  purchase  plan  which  satisfies  the 
requirement  of  section  423(b)(8),  but 
such  option  gives  the  optionee  the  right 
to  buy  stock  in  excess  of  the  maximum 
rate  allowable  under  such  section  and 
this  paragraph,  no  portion  of  such  op¬ 
tion  will  be  treated  as  having  been 
granted  under  an  employee  stock  pur¬ 
chase  plan.  Furthermore,  if  the  option 
was  granted  to  an  employee  entitled  to 
the  grant  of  an  option  under  the  terms 
of  the  plan  or  offering,  and  such  em¬ 
ployee  is  not  granted  an  option  under 
such  offering  which  qualifies  as  an  op¬ 
tion  granted  under  an  employee  stock 
purchase  plan,  such  offering  will  not 
meet  the  requirements  of  section  423(b) 

(4).  Accordingly,  none  of  the  options 
granted  under  such  offering  will  be  eligi¬ 
ble  for  the  special  tax  treatment  of  sec¬ 
tion  421. 

(2)  The  limitation  of  section  423(b) 
(8)  and  this  paragraph  applies  only  to 
options  granted  under  employee  stock 
purchase  plans  and  does  not  limit  the 
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amount  of  stock  which  an  employee  may 
purchase  under  qualified  stock  options 
(as  defined  in  section  422(b) ) ,  restricted 
stock  options  (as  defined  in  section  424 
(b) ) ,  or  any  other  stock  options  (except 
those  to  which  section  423  applies) . 
Stock  purchased  under  options  to  which 
section  423  does  not  apply  will  not  limit 
the  amount  which  an  employee  may 
purchase  under  an  employee  stock  pur¬ 
chase  plan,  except  for  purposes  of  the 
5-percent  stock  ownership  provision  of 
section  423(b)  (3). 

(3)  Under  the  limitation  of  section 
423(b)(8),  an  individual  may  purchase 
up  to  $25,000  of  stock  (based  on  the  fair 
market  value  of  such  stock  at  the  time 
the  option  was  granted)  in  each  calendar 
year  during  which  an  option  granted  to 
such  individual  under  an  employee  stock 
purchase  plan  is  outstanding.  Alter¬ 
natively,  an  individual  may  purchase 
more  than  $25,000  of  stock  (based  on  the 
fair  market  value  of  such  stock  at  the 
time  the  option  was  granted)  in  a  calen¬ 
dar  year,  so  long  as  the  total,  amount  of 
stock  which  he  purchases  does  not  exceed 
$25,000  in  fair  market  value  of  such 
stock  (determined  at  the  time  the  option 
was  granted)  for  each  calendar  year  in 
which  the  option  was  outstanding.  If 
in  any  calendar  year  the  individual  holds 
two  or  more  outstanding  options  granted 
under  employee  stock  purchase  plans  of 
his  employer  corporation,  or  a  related 
corporation  of  such  corporation,  his  pur¬ 
chases  of  stock  attributable  to  such  year 
under  all  such  options  must  not  exceed 
$25,000  in  fair  market  value  of  such  stock 
(determined  at  the  time  such  options 
were  granted) .  Under  an  employee 
stock  purchase  plan,  an  individual  may 
not  purchase  stock  in  anticipation  that 
the  option  will  be  outstanding  for  some 
future  year.  Thus,  the  individual  may 
purchase  only  the  amount  of  stock  which 
does  not  exceed  the  limitation  of  section 
423(b)  (8)  for  the  year  of  the  purchase 
and  for  preceding  years  during  which 
the  option  was  outstanding.  Thus,  the 
amount  of  stock  which  may  be  purchased 
under  an  option  depends  on  the  number 
of  years  in  which  the  option  is  actually 
outstanding.  The  amount  of  stock 
which  may  be  purchased  under  an  em¬ 
ployee  stock  purchase  plan  may  not  be 
increased  by  reason  of  the  failure  to 
grant  an  option  m  an  earlier  year  under 
such  plan,  or  by  reason  of  the  failure  to 
exercise  an  earlier  option.  For  example, 
if  an  option  is  granted  to  an  individual 
and  expires  without  having  been  exer¬ 
cised  at  all,  the  failure  to  exercise  the 
option  does  not  increase  the  amount  of 
stock  which  such  individual  may  be  per¬ 
mitted  to  purchase  under  an  option 
granted  in  a  year  following  the  year 
of  such  expiration.  If  an  option  granted 
under  an  employee  stock  purchase  plan 
is  outstanding  in  more  than  one  calen¬ 
dar  year,  stock  purchased  pursuant  to 
the  exercise  of  such  an  option  will  be 
applied  first,  to  the  extent  allowable 
under  section  423(b)  (8)  and  this  para¬ 
graph,  against  the  $25,000  limitation  for 
the  earliest  year  in  which  such  option 
was  outstanding,  then,  against  the 
$25,000  limitation  for  each  succeeding 
year,  in  order.  For  example,  if  an  indi¬ 
vidual  purchases  $60,000  in  fair  market 
value  of  stock  (determined  at  the  time 
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the  option  was  granted)  by  the  exercise 
of  an  option  granted  under  an  employee 
stock  purchase  plan  of  his  employer  cor¬ 
poration,  and  if  such  option  was  out¬ 
standing  in  3  caloidar  years,  then 
$25,000  in  fair  market  value  of  such  stock 
(determined  at  the  time  the  option  was 
granted)  will  be  attributed  to  the  first 
calendar  year  in  which  such  option  was 
outstanding,  another  $25,000  in  fair  mar¬ 
ket  value  of  such  stock  will  be  attributed 
to  the  second  calendar  year  in  which 
such  option  was  outstanding,  and  the 
remaining  $10,000  in  fair  market  value 
of  such  stock  will  be  attributed  to  the 
last  calendar  year  in  which  such  option 
was  outstanding.  Thus,  the  individual 
may  receive  a  right  under  another  option 
granted  under  such  employee  stock  p\ir- 
chase  plan  (or  under  an  employee  stock 
purch^  phm  of  a  parent  or  subsidiary 
corporation  of  his  employer  corporation) 
entitling  him  to  purchase  another 
$15,000  in  fair  market  value  of  such 
stock  (determined  as  of  the  date  such  • 
option  is  granted)  ^or  such  last  calendar 
year. 

(4)  The  application  of 'section  423(b) 
(8)  and  this  paragraph  may  be  illustrated 
by  the  following  examples: 

Example  (I).  Assume  that  P  Corporation 
maintains  an  employee  stock  purchase  plan 
and  that  E  Is  employed  by  P.  On  June  1, 
1964,  P  grants  E  an  option  under  the  plan  to 
piurchase  a  total  of  760  shares  of  P  stock  at 
685  per  share.  On  such  date,  the  fair  market 
value  of  P  stock  is  $100  per  share.  The  op¬ 
tion  provides  that  it  cannot  be  exercised  after 
Iday  31,  1966.  Under  section  423(b)(8),  the 
option  must  not  permit  E  to  purchase  mwe 
than  250  shares  of  P  stock  during  the  calen¬ 
dar  year  1964,  since  250  shares  are  equal  to 
$25,000  in  fair  market  value  of  P  stock  de¬ 
termined  at  the  time  of  grant.  During  the 
calendar  year  1965,  E  may  ptirchase  imder 
such  option  an  amount  of  P  stock  equal  to 
the  difference  between  $50,000  in  fair  market 
value  of  P  stock  (determined  at  the  time  the 
option  was  granted)  and  the  fair  market 
value  of  P  stock  (determined  at  the  time  of 
grant  of  the  option)  purchased  during  1964. 
During  the  calendar  year  1966,  E  may  pur¬ 
chase  an  amount  of  P  stock  equal  to  the  dif¬ 
ference  between  $75,000  in  fair  market  value 
of  such  stock  (determined  at  the  time  of 
grant  of  the  option)  and  the  total  amount  of 
the  fair  market  value  of  such  stock  (deter¬ 
mined  at  the  time  of  grant  of  the  option) 
purchased  under  such  option  during  the  cal¬ 
endar  years  1964  and  1965.  E  may  piurchase 
$25,000  of  stock  for  the  year  1964  and  $25,000 
of  stock  for  the  year  1966,  although  the  op¬ 
tion  was  outstanding  for  only  a  part  of  each 
of  such  years.  However,  E  may  not  be 
granted  another  option  \inder  an  employee 
stock  purchase  plan  of  P  ot  a  related  corpo¬ 
ration  to  purchase  stock  of  any  of  such  cor¬ 
porations  dvirlng  the  calendar  years  1964, 
1965,  and  1966,  so  long  as  the  option  granted 
June  1,  1964,  is  outstanding.  If  this  option 
permitted  E  to  purchase  only  $15,000  of  P’s 
stock  for  each  year  it  is  outstanding,  then 
E  could  be  granted  another  option  by  P,  or 
by  a  related  corporation,  in  1964,  permitting 
him  to  purchase  an  additional  $10,000  of 
stock  for  each  year  It  Is  outstanding. 

Example  (2) .  Assume  the  same  facts  as  in 
example  (1),  and  assume  furthw  that  the 
option  gramted  to  E  in  1964  is  terminated  in 
1965  without  any  part  of  such  option  having 
been  exercised,  and  that  subsequent  to  such 
termination  and  during  1965,  E  is  granted 
another  option  under- P’s  employee  stock 
purchase  plan.  Under  such  option,  E  may 
be  permitted  to  purchase  $25,000  of  stock 
for  1965.  On  the  other  hand,  if.  In  1966,  M 


exercised  the  option  granted  to  him  in  1964 
and  piirchased  600  shares  of  P  stock,  500 
shares,  the  maximum  amoimt  of  stock  which 
could  have  been  purchased  in  1965  under  the 
option,  is  treated  as  having  been  purchased 
for  the  years  1964  and  1965.  Thus,  only  100 
shares  of  the  stock  are  treated  as  having  been 
pxirchased  for  1966,  and  E  may  be  permitted 
under  the  new  option  to  purchase  tot  1966 
stock  having  a  fair  market  value  of  $15,000 
at  the  time  the  new  option  is  granted. 

(J)  Restriction  on  transferability. 
An  employee  stock  purchase  plan  must, 
by  its  terms,  provide  that  options  granted 
under  such  plan  are  not  transferable  by 
the  optionee  otherwise  than  by  will  or  the 
laws  of  descent  and  distribution,  and 
must  be  exercisable,  during  his  lifetime, 
only  by  him.  For  general  rules  relating 
to  the  restriction  on  transferability  re¬ 
quired  by  section  423(b)(9),  see  para¬ 
graph  (b)  (2)  of  S  1.421-7.  For  a  limited 
exception  to  the  requirement  of  section 
423(b)  (9),  see  section  425(h)  (3). 

(k)  Special  rule  where  option  price  is 
between  85  percent  and  100  percent  of 
value  of  stock.  (1)  (i)  If  all  the  condi¬ 
tions  necessary  for  the  application  of 
section  421(a)  exist,  section  423(c)  pro¬ 
vides  additional  rules  which  are  applica¬ 
ble  in  cases  where,  at  the  time  the  option 
is  granted,  the  coition  price  per  share  is 
less  than  100  percent  (but  not  less  than 
85  percent)  of  the  fair  market  value  of 
such  share.  In  such  case,  upon  the  dis¬ 
position  of  such  share  by  the  individual 
after  the  expiration  of  the  2-year  and 
the  6-month  holding  periods,  or  upon  his 
death  while  owning  such  share  (whether 
occurring  before  or  after  the  expiration 
of  such  periods) ,  there  shall  be  included 
in  the  individucd’s  gross  income  as  com¬ 
pensation  (and  not  as  gain  upon  the 
sale  or  exchange  of  a  capital  asset)  the 
lesser  of — 

(o)  The  amount,  if  any,  by  which  the 
price  paid  imder  the  option  was  exceeded 
by  the  fair  market  value  of  the  share  at 
the  time  the  option  was  granted,  or 

(b)  The  amoiuit,  if  any,  by  which  the 
price  paid  under  the  option  was  exceeded 
by  the  fair  market  value  of  the  share  at 
the  time  of  such  disposition  or  death. 

For  purposes  of  applying  the  rules  of  sec¬ 
tion  423(c).  and  this  paragraph,  if  the 
(^tion  price  is  not  fixed  or  determinable 
at  the  time  the  option  is  granted,  the  op¬ 
tion  price  will  be  computed  as  if  the 
option  had  been  exercis^  at  such  time. 
The  amount  of  compensation  resulting 
from  the  application  of  section  423(c) 
and  this  paragraph  shall  be  included  in 
the  individual’s  gross  inccmie  for  the  tax¬ 
able  year  in  which  the  disposition  oc¬ 
curs,  or  for  the  taxable  year  closing  with 
his  death,  whichever  event  results  in  the 
application  of  section  423(c). 

(ii)  The  appllcatioh  of  the  special 
rules  provided  in  section  423(c)  shall  not 
affect  the  rules  provided  in  section  421(a) 
with  respect  to  the  individual  exercising 
the  option,  the  employer  corporation,  or 
its  parent  or  subsidiary  corporation. 
Thus,  notwithstanding  the  inclusion  of 
an  amount  as  compensation  in  the  gross 
income  of  an  individual,  as  provided  in 
section  423(c),  no  income  results  to  the 
individual  at  the  time  the  stock  is  trans¬ 
ferred  to  him,  and  no  deduction  under 
section  162  is  allowable  at  any  time  to 


the  employer  corporation  or  its  parent 
or  subsidiary  with  respect  to  such 
amount. 

(iii)  If,  during  his  lifetime,  the  indi¬ 
vidual  exercises  an  option  grsuited  under 
an  employee  stock  piirchase  plan,  but 
such  individual  dies  before  the  stock  is 
transferred  to  him  pursuant  to  his  ex¬ 
ercise  of  the  option,  the  transfer  of  such 
stock  to  the  individual’s  executor,  admin¬ 
istrator,  heir,  or  legatee  is  deemed,  for 
the  purpose  of  sections  421  and  423,  to 
be  a  transfer  of  the  stock  to  the  indi¬ 
vidual  exercising  the  option  and  a  fur¬ 
ther  transfer  by  reason  of  death  from 
such  individual  to  his  executor,  adminis¬ 
trator,  heir,  or  legatee. 

(2)  If  the  special  rules  provided  in 
section  423(c)  are  applicable  to  the  dis¬ 
position  of  a  share  of  stock  by  an  indi¬ 
vidual,  the  basis  of  such  share  in  the 
individual’s  hands  at  the  time  of  sudi 
disposition,  determined  imder  section 
1011,  shall  be  increased  by  an  amount 
equal  to  the  amount  Includible  as  com¬ 
pensation  in  his  gross  incmne  under  sec¬ 
tion  423(c).  However,  the  basis  of  a 
share  of  stock  acquired  after  the  death 
of  an  employee  by  the  exercise  of  an  op¬ 
tion  granted  to  such  employee  under  an 
employee  stock  purchase  plan  shall  be 
determined  in  accordance  with  the  rules 
of  section  421(c)  and  paragraph  (c)  of 
§  1.421-8.  If  the  special  rules  provided 
in  section  423(c)  are  applicable  to  a 
share  of  stock  upon  the  death  of  an  in¬ 
dividual,  the  basis  of  such  share  in  the 
hands  of  the  estate  or  the  person  re¬ 
ceiving  the  stock  by  bequest  or  inherit¬ 
ance  shall  be  determine  under  section 
1014,  and  shall  not  be  increased  by  rea¬ 
son  of  the  inclusion  upon  the  decedent’s 
death  of  any  amount  to  his  gross  income 
under  section  423(c).  See  example  (9) 
of  this  paragraph  with  respect  to  the 
determination  of  basis  of  the  share  in 
the  hands  of  a  surviving  joint  owner. 

(3)  The  application  of  this  paragraph 
may  be  illustrated  by  the  following  ex¬ 
amples: 

Example  (1).  On  June  1, 1964,  the  X  Cor¬ 
poration  grants  to  E,  an  employee,  an  option 
imder  X’s  employee  stock  purchase  plan  to 
purchase  a  share  of  X  Corporation’s  stock 
for  $85.  ’The  fair  market  value  of  the  X 
Corporation  stock  on  such  date  is  $100  per 
share.  On  June  1,  1965,  E  exercises  the  op¬ 
tion  and  on  that  date  the  X  Corporation 
transfers  the  share  of  stock  to  E.  On  Janu¬ 
ary  1,  1967,  E  sells  the  share  for  $150,  its 
fair  market  value  on  that  date.  E  makes  his 
income*  tax  return  on  the  basis  of  the  calen¬ 
dar  year.  The  income  tax  consequences  to 
E  and  X  Corporations  are  as  follows:  (i) 
compensation  in  the  amount  of  $15  is  in¬ 
cludible  in  E’s  gross  Income  for  1967,  the 
year  of  the  disposition  of  the  share.  The 
$15  represents  the  difference  between  the  op¬ 
tion  price  ($85)  and  the  fair  market  value 
of  the  share  on  the  date  the  option  was 
granted  ($100),  since  such  value  is  less  than 
the  fair  market  value  of  the  share  on  the 
date  of  disposition  ($150) .  For  the  purpose 
of  computing  E’s  gain  or  loss  on  the  sale  of 
the  share,  E’s  cost  basis  of  $85  is  increased 
'by  $15,  the  amoimt  includible  in  E’s  gross 
income  as  compensation.  Thus,  E’s  basis 
for  the  share  is  $100.  Since  the  share  was 
sold  for  $150,  E  realizes  a  gain  of  $50,  which 
is  treated  as  long-term  capital  gain;  (il)  the 
X  Corporation  is  entitled  to  no  deduction 
under  section  162  at  any  time  with  respect 
to  the  share  transferred  to  E. 
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Example  (2).  Assume  the  same  facts  as 
in  example  (1),  except  assxune  that  E  sells 
tbe  share  of  X  Corporation  stock  on  Janu¬ 
ary  1>  1968,  for  $76,  its  fair  market  value  on 
that  date.  Since  $75  is  less  than  the  option 
price  ($85) ,  no  amount  in  respect  of  the  sale 
is  includible  as  compensation  in  E’s  gross 
Income  for  1968.  E’s  basis  for  determining 
gain  or  loss  on  the  sale  is  $85.  Since  E  sold 
the  share  for  $75,  E  realized  a  loss  of  $10  on 
the  sale,  which  loss  is  treated  as  a  long-term 
capital  loss. 

Example  (3) .  Assume  the  same  facts  as  in 
example  (1),  except  assume  that  the  option 
provides  that  the  option  price  shall  be  90 
percent  of  the  fair  market  value  of  the  stock 
on  the  day  the  option  is  exercised.  On 
June  1,  1965,  when  the  option  is  exercised, 
the  fair  market  value  of  the  stock  is  $120 
per  share  so  that  E  pays  $108  for  the  share 
of  the  stock  at  the  time  the  option  was 
$10  is  includible  in  E’s  gross  income  for 
1967,  the  year  of  the  disposition  of  the  share. 
This  is  determined  in  the  following  manner: 
The  excess  of  the  fair  market  value  of  the 
stock  at  the  time  of  the  disposition  ($150) 
over  the  price  paid  for  the  share  ($108)  is 
$42;  and  the  excess  of  the  fair  market  value 
of  the  stock  at  the  time  the  option  was 
granted  ($100)  over  the  option  price,  com¬ 
puted  as  if  the  option  had  been  exercised  at 
such  time  ($90),  is  $10.  Accordingly,  $10, 
the  lesser,  is  includible  in  gross  income.  In 
this  situation,  E’s  cost  basis  of  $108  is 
increased  by  $10,  the  amount  includible  in 
E’s  gross  income  as  compensation.  Thus, 
E's  basis  for  the  share  is  $118.  Since  the 
share  was  sold  for  $150,  E  realizes  a  gain 
of  $32,  which  is  treated  as  long-term  capital 
gain. 

Example  (4) .  Assume  the  same  facts  as  in 
example  (1),  except  assume  that  Instead  of 
selling  the  share  on  January  1, 1967,  E  makes 
a  gift  of  the  share  on  that  day.  In  such 
case,  $15  is  includible  as  compensation  in 
E’s  gross  income  for  1967.  E’s  cost  basis  of 
$85  is  Increased  by  $15,  the  amount  includi¬ 
ble  in  E’s  gross  income  as  compensation. 
Thus,  E’s  basis  for  the  share  is  $100,  which 
becomes  the  donee’s  basis,  as  of  the  time  of 
the  gift,  for  determining  gain  or  loss. 

Example  (5).  Assume  the  same  facts  as  in 
example  (2)  except  assume  that  instead  of 
selling  the  share  on  January  1, 1968,  E  makes 
a  gift  Of  the  share  on  that  date.  Since  the 
fair  market  value  of  the  share  on  that  day 
($75)  is  less  than  the  option  price  ($85),  no 
amount  in  respect  of  the  disposition  by  way 
of  gift  is  includible  as  compensation  in  E’s 
gross  income  for  1968.  E’s  basis  for  the 
share  is  $85,  which  becomes  the  donee’s 
basis,  as  of  the  time  of  the  gift,  for  the  pur¬ 
pose  of  determining  gain.  ’The  donee’s  basis 
for  the  purpose  of  determining  loss,  deter¬ 
mined  under  section  1015(a),  is  $75  (fair 
market  value  of  the  share  at  the  date  of  gift) . 

Example  (6).  Assume  the  same  facts  as  in 
example  (1),  except  assume  that  after  ac¬ 
quiring  the  share  of  stock  on  June  1,  1965, 
E  dies  on  August  1,  1966,  at  which  time  the 
share  has  a  fair  market  value  of  $150.  Com¬ 
pensation  in  the  amount  of  $16  is  Includible 
in  E’s  gross  income  for  the  taxable  year 
closing  with  his  death,  such  $15  being  the 
difference  between  the  option  price  ($85) 
and  the  fair  market  value  of  the  share  when 
the  option  was  granted  ($100),  since  such 
value  is  less  than  the  fair  market  value  at 
date  of  death  ($160).  ’The  basis  of  the  share 
in  the  hands  of  E’s  estate  is  determined 
under  section  1014  without  regard  to  the  $16 
includible  in  the  decedent’s  gross  income. 

Example  (7).  Assvune  the  same  facts  as 
in  example  (6) ,  except  assume  that  E  dies  on 
Augrist  1,  1965,  at  which  time  the  share  has 
a  fair  market  value  of  $160.  Although  E’s 
death  occurred  within  six  months  after  the 
transfer  of  the  share  to  him,  the  income  tax 
consequences  are  the  same  as  in  example 
(6). 


Example  (8) .  Assume  the  same  facts  as  in 
example  (1),  except  assume  that  the  share 
of  stock  was  issued  in  the  names  of  E  and 
his  wife  Jointly  with  right  of  survivorship, 
and  that  E  and  his  wife  sold  the  share  on 
June  15,  1965,  for  $150,  its  fair  market  value 
on  that  date.  Compensation  in  the  amount 
of  $15  is  includible  in  E’s  gross  income  for 
1966,  the  year  of  the  disposition  of  the  share. 
The  basis  of  the  share  in  the  hands  of  E 
and  his  wife  for  the  purpose  of  determining 
gain  or  loss  on  the  sale  is  $100,  that  is,  the 
cost  of  $85  increased  by  the  amount  of  $15 
includible  as  compensation  in  E’s  gross  in¬ 
come.  The  gain  of  $50  on  the  sale  is  treated 
as  long-term  capital  gain,  and  is  divided 
equally  between  E  and  his  wife. 

Example  (9).  Assvune  the  same  facts  as 
in  example  (1) ,  except  assvune  that  the  share 
of  stock  was  issued  in  the  names  of  E  and 
his  wife  jointly  with  right  of  svuvivorship, 
and  that  E  predeceased  his  wife  on  August  1, 
1966,  at  which  time  the  share  had  a  fair  mar¬ 
ket  value  of  $150.  Compensation  in  the 
amount  of  $15  is  includible  in  E’s  gross  in¬ 
come  for  the  taxable  year  closing  with  his 
death.  See  example  (6).  ’The  basis  of  the 
share  in  the  hands  of  E’s  wife  as  survivor  is 
determined  under  section  1014  without  re¬ 
gard  to  the  $15  includible  in  the  decedent’s 
gross  Income. 

Example  (10).  Assvune  the  same  facts  as 
in  example  (9),  except  assvune  that  E’s  wife 
predeceased  him  on  July  1,  1966.  Section 
423(c)  does  not  apply  in  respect  of  her  death. 
Upon  the  subsequent  death  of  E  on  August  1, 
1966,  the  income  tax  consequences  in  re¬ 
spect  of  E’s  taxable  year  closing  with  the  date 
of  his  death,  and  in  respect  of  the  basis  of 
the  share  in  the  hands  of  his  estate,  are 
the  same  as  in  example  (6) .  If  E  had  sold 
the  share  on  July  15,  1966  (after  the  death  of 
his  wife),  for  $150,  its  fair  market  value  at 
that  time,  the  income  tax  consequences 
would  be  the  same  as  in  example  (1). 

§  1.424  Statutory  provisions;  restricted 
stock  options. 

Sec.  424.  Restricted  stock  options — (a)  In 
general.  Section  421(a)  shall  apply  with 
respect  to  the  transfer  of  a  share  of  stock 
to  an  individual  pursuant  to  his  exercise 
after  1949  of  a  restricted  stock  option,  if — 

(1)  No  disposition  of  such  share  is  made 
by  him  within  2  years  from  the  date  of  the 
granting  of  the  option  nor  within  6  months 
after  the  transfer  of  such  share  to  him,  and 

(2)  At  the  time  he  exercises  such  op¬ 
tion — 

(A)  He  is  an  employee  of  either  the  cor¬ 
poration  granting  such  option,  a  parent  or 
subsidiary  corporation  of  such  corporation, 
or  a  corporation  or  a  parent  or  subsidiary 
corporation  of  such  corporation  issuing  or 
assuming  a  stock  option  in  a  transaction  to 
which  section  425(a)  applies,  or 

(B)  He  ceased  to  be  an  employee  of  such 
corporations  within  the  3-month  period  pre¬ 
ceding  the  time  of  exercise. 

(b)  Restricted  stock  option.  For  pvuposes 
of  this  part,  th^  term  “restricted  stock  op¬ 
tion’’  means  an  option  granted  after  Febru¬ 
ary  26,  1945,  and  before  January  1,  1964  (or, 
if  it  meets  the  requirements  of  subsection 
(c)  (3),  an  option  granted  after  December  31, 
1963),  to  an  individual,  for  any  reason  con¬ 
nected  with  his  employment  by  a  corpora¬ 
tion,  if  granted  by  the  employer  corporation 
or  its  parent  or  subsidiary  cori>oration,  to 
purchase  stock  of  any  of  such  corporations, 
but  only  if — 

(1)  At  the  time  such  option  is  granted — 

(A)  The  option  price  is  at  least  85  percent 
of  the  fair  market  value  at  such  time  of  the 
stock  subject  to  the  option,  or 

(B)  In  the  case  of  a  variable  price  option, 
the  option  price  (computed  as  if  the  option 
had  been  exercised  when  granted),  is  at  least 
85  percent  of  the  fair  market  value  of  the 
stock  at  the  time  such  option  is  granted; 


(2)  Such  option  by  its  terms  is  not  trans¬ 
ferable  by  such  individual  otherwise  than  by 
will  or  the  laws  of  descent  and  distribution, 
and  is  exercisable,  dvuring  his  lifetime,  only 
by  him; 

(3)  Such  individual,  at  the  time  the  option 
Is  granted,  does  not  own  stock  possessing 
more  than  10  percent  of  the  total  combined 
voting  power  of  all  classes  of  stock  of  the 
employer  corporation  or  of  its  parent  or  sub¬ 
sidiary  corporation.  ’This  paragraph  shall 
not  apply  if  at  the  time  such  option  is 
granted  the  option  price  is  at  least  110  per¬ 
cent  of  the  fair  market  value  of  the  stock 
subject  to  the  option,  and  such  option  either 
by  its  terms  is  not  exercisable  after  the  ex¬ 
piration  of  5  years  from  the  date  such  option 
is  granted  or  is  exercised  within  one  year 
after  August  16,  1954.  For  purposes  of  this 
paragraph,  the  provisions  of  section  425(d) 
shall  apply  in  determining  the  stock  owner¬ 
ship  of  an  individual:  and 

(4)  Such  option  by  its  terms  is  not  exer¬ 
cisable  after  the  expiration  of  10  years  from 
the  date  such  option  is  granted,  if  such 
option  has  been  granted  on  or  after  June  22, 
1954. 

(c)  Special  rules — (1)  Options  under 
which  option  price  is  between  85  percent  and 
95  percent  of  value  of  stock.  If  no  disposi¬ 
tion  of  a  share  of  stock  acquired  by  an  indi¬ 
vidual  on  his  exercise  after  1949  of  a  re¬ 
stricted  stock  option  is  made  by  him  within 
2  years  from  the  date  of  the  granting  of  the 
option  nor  within  6  months  after  the  trans¬ 
fer  of  such  share  to  him,  but,  at  the  time  the 
restricted  stock  option  was  granted,  the 
option  price  (computed  under  subsection 
(b)  (1) )  was  less  than  95  percent  of  the  fair 
market  value  at  such  time  of  such  share, 
then,  in  the  event  of  any  disposition  of  such 
share  by  him,  or  in  the  event  of  his  death 
(whenever  occurring)  while  owning  such 
share,  there  shall  be  included  as  compensa¬ 
tion  (and  not  as  gain  upon  the  sale  or  ex¬ 
change  of  a  capital  asset)  in  his  gross  income, 
for  the  taxable  year  in  which  falls  the  date 
of  such  disposition  or  for  the  taxable  year 
closing  with  his  death,  whichever  applies — 

(A)  In  the  case  of  a  share  of  stock 
acquired  under  an  option  qualifying  under 
subsection  (b)(1)(A),  an  amount  equal  to - 
the  amount  (if  any)  by  which  the  option 
price  is  exceeded  by  the  lesser  of — 

(1)  The  fair  market  value  of  the  share  at 
the  time  of  such  disposition  or  death,  or 
(il)  The  fair  market  value  of  the  share  at 
the  time  the  option  was  granted;  or 

(B)  In  the  case  of  stock  acquired  Under  an 
option  qualifying  under  subsection  (b)(1) 
(B) ,  an  amount  equal  to  the  lesser  of — 

(1)  The  excess  of  the  fair  market  value  of 
the  share  at  the  time  of  such  disposition  or 
death  over  the  price  paid  under  the  option, 
or 

(il)  The  excess  of  the  fair  market  value  of 
the  share  at  the  time  the  option  was  granted 
over  the  option  price  (computed  as  if  the 
option  had  been  exercised  at  such  time). 

In  the  case  of  a  disposition  of  such  share  by 
the  individual,  the  basis  of  the  share  in  his 
hands  at  the  time  of  such  disposition  shall 
be  increased  by  an  amount  equal  to  the 
amoimt  so  includible  in  his  gross  income. 

(2)  Variable  price  option.  For  purposes 
of  subsection  (b)(1),  the  term  “variable 
price  option’’  means  an  option  under  which 
the  purchase  price  of  the  stock  is  fixed  or 
determinable  under  a  formula  in  which  the 
only  variable  is  the  fair  market  value  of  the 
stock  at  any  time  during  a  period  of  6  months 
which  Includes  the  time  the  option  is  exer¬ 
cised;  except  that  in  the  case  of  options 
granted  after  September  30,  1958,  such  term 
does  not  include  any  such  option  in  which 
such  formula  provides  for  determining  such 
price  by  reference  to  the  fair  market  value 
of  the  stock  at  any  time  before  the  option 
is  exercised  if  such  value  may  be  greater 
than  the  average  fair  market  value  of  the 
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dock  during  the  calendsir  month  In  which  corporationB  within  three  months  before 
the  option  Is  exercised.  ^  June  1.  1964. 


(3)  Certain  options  granted  after  Decem¬ 
ber  31, 1963.  For  purposes  of  subsection  (b) . 
an  cation  granted  after  December  81,  1963, 
meets  the  requirements  of  this  paragraph  If 
granted  pursuant  to — 

(A)  A  binding  written  contract  entered 
into  before  January  1,  1964,  or 

(B)  A  written  plan  adopted  and  approved 
before  January  1,  1964,  which  (as  of  Janu¬ 
ary  1, 1964.  and  as  of  the  date  of  the  granting 
of  the  option) — 

(I)  Met  the  requirements  of  paragraphs 
(4)  and  (5)  of  section  423(b),  or 

(II)  Was  being  administered  In  a  way 
which  did  not  discriminate  In  favor  of  offi¬ 
cers.  persons  whose  principal  duties  consist 
of  supervising  the  work  of  other  employees, 
or  highly  ccunpensated  employees. 

(Sec.  424  as  added  by  sec.  221(a),  Rev.  Act 
1964  (78  Stat.  63)  ] 

§  1,424-1  Applicability  of  section  421 
(a). 

(a)  In  general.  (1)  Subject  to  the 
provisions  of  section  424(c),  the  special 
rules  of  income  tax  treatment  provided 
in  section  421(a)  apply  with  respect  to 
the  transfer  of  a  share  of  stock  to  an 
individual  pursuant  to  his  exercise  after 
1949  of  a  restricted  stock  option  provided 
that— 

(1)  The  individual  makes  no  disposi¬ 
tion  of  such  share  within  2  years  from 
the  date  of  the  granting  of  the  option, 
nor  within  6  months  after  the  transfer 
of  such  share  to  him;  and 

(ii)  At  the  time  he  exercised  such 
option — 

(a)  The  individual  is  an  employee  of 
either  the  corporation  grcuiting  the  op¬ 
tion,  a  related  corporation  of  such  cor¬ 
poration,  or  a  corporation  or  a  related 
corporation  of  such  corporation  issuing 
or  assuming  a  stock  option  in  a  trans¬ 
action  to  which  section  425(a)  applies, 
or 

(b)  The  individual  ceased  to  be  an 
employee  of  such  corporations  within  the 
3-month  period  preceding  the  time  of 
such  exercise. 

(2)  For  general  rules  relating  to  the 
employment  relationship,  see  paragraph 
(h)  of  §  1.421-7.  For  rules  relating  to 
the  emplosrment  relationship  when  there 
has  been  a  transaction  described  in  sec¬ 
tion  425(a)  (relating  to  corporate  re¬ 
organizations,  liquidations,  etc.)  see 
§  1.425-1.  For  rules  relating  to  the  effect 
of  a  disqualifying  disposition,  see  sec¬ 
tion  421(b)  and  paragraph  (b)  of 
S  1.421-8.  For  definition  of  the  term 
“disposition”,  see  section  425(c)  and 
paragraph  (c)  of  §  1.425-1. 

(b)  Examples.  The  application  of 
this  section  may  be  illustrated  by  the 
following  examples: 

Example  {!).  On  June  1. 1958,  X  Corpora¬ 
tion  grants  a  restricted  stock  option  to  A, 
an  employee  of  X  Corporation,  to  piurchase 
a  share  of  X  stock.  A  continues  to  be  em¬ 
ployed  by  X  Corporation  until  February  1, 
1964,  when  X  sells  the  plant  where  A  is  em¬ 
ployed  to  M  Corporation,  an  unrelated  cor¬ 
poration.  On  such  date,  A  becomes  em¬ 
ployed  by  M.  A  continues  to  be  employed 
by  M  Corporation  until  June  1.  1964,  when 
A  exercises  his  option  on  X  Corporation. 
Section  421  is  not  applicable  to  this  exercise, 
because  on  June  1,  1964,  A  was  not  employed 
by  the  corporation  which  granted  the  option 
or  by  a  related  corporation  of  such  corpora¬ 
tion,  nor  was  he  employed  by  any  of  such 


,  Example  (2).  Asstune  the  facts  to  be  the 
same  as  in  example  (1),  except  that  when  A 
was  employed  by  M  Corporation,  the  option 
to  pmchase  X  stock  was  terminated,  and  was 
replaced  by  an  option  to  buy  M  stock  in  such 
clrcmnstances  that  M  Corporation  is  treated 
as  a  corporation  issuing  an  option  under 
section  425(a).  If  A  exercises  the  option  to 
purchase  the  share  of  M  stock  on  June  1, 
1964,  section  421  is  applicable,  for  A  is  then 
employed  by  a  corporation  which  issued  an 
option  imder  section  425(a) . 

Example  (3).  Assume  that  P  Corporation 
owns  aU  of  the  stock  of  S  Corporation  and 
grants  a  restricted  stock  option  to  E.  an  em¬ 
ployee  of  S  Corporation.  If  E  exercises  the 
option,  section  421  is  applicable  since  E  is 
employed  by  a  corporation  which  is  a  sub¬ 
sidiary  of  the  corporation  which  granted  the 
restricted  stock  option. 

§  1.424—2  Restricted  stock  <^tion. 

(a)  Restricted  stock  option  defined. 
(1)  A  “restricted  stock  option”  is  an 
option  granted  after  February  26.  1945, 
and  before  January  1,  1964  (or,  if  it 
meets  the  requirements  of  section 
424(c)  (3) ,  an  option  granted  after  De¬ 
cember  31,  1963),  to  an  individual,  for 
any  reason  connected  with  his  employ¬ 
ment  by  a  corporation,  if  granted  by  the 
employer  corporation  or  a  related  cor¬ 
poration,  to  purchase  stock  of  any  such 
corporations,  but.  except  in  the  case  of 
options  described  in  subparagraph  (2) 
of  this  paragraph,  only  if — 

(i)  At  the  time  such  option  is  granted 
the  option  price  is  at  least  85  percent  of 
the  fair  market  value  at  such  time  of  the 
stock  subject  to  the  option; 

(ii)  Such  option  by  its  terms  is  not 
transferable  by  such , individual  other¬ 
wise  than  by  will  or  by  the  laws  of 
descent  and  distribution,  and  is  exercis¬ 
able,  during  his  lifetime,  only  by  him; 

(iii)  Such  individual,  at  the  time  the 
option  is  granted,  does  not  own  stock 
possessing  more  than  10  percent  of  the 
total  combined  voting  power  of  all 
classes  of  stock  either  of  the  employer 
corporation  or  of  its  parent  or  subsidiary 
corporation;  and 

(iv)  In  the  case  of  options  granted 
after  Jxme  21,  1954,  such  option  by  its 
terms  is  not  exercisable  after  the  expira¬ 
tion  of  ten  years  from  the  date  on  which 
such  option  was  granted. 

For  purposes  of  applying  the  rule  of  sub- 
divi^on  (i)  of  this  subparagraph  to  a 
variable  price  option  (as  defined  by  sec¬ 
tion  424(c)\(2)  and  paragraph  (c)  of 
this  section)  under  which  the  option 
price  is  determined  by  a  formula  de¬ 
scribed  in  paragraph  (c)  of  this  section, 
the  option  price  shall,  notwithstanding 
any  provision  of  the  option,  be  computed 
as  if  such  option  is  exercised  on  the  day 
when  it  is  granted.  For  example,  if  on 
June  15,  1959,  an  option  is  granted  pro¬ 
viding  that  the  option  price  shall  be  $10 
under  the  average  fair  market  value  of 
the  stock  during  the  month  in  which  the 
option  is  exercised  or  the  average  fair 
market  value  of  the  stock  during  the  pre¬ 
ceding  month,  whichever  is  lower,  and 
if  on  June  15, 1959,  the  value  of  the  stock 
subject  to  the  option  is  $100  a  share,  to 
determine  if  the  option  meets  the  re¬ 
quirement  of  subdivision  (i)  of  this  sub- 
paragraph,  it  is  necessary  to  determine 
the  average  fair  market  value  of  the 


stock  during  the  months  of  May  and 
June  1959.  If  such  lower  average  fair 
market  value  is  $95  or  more,  the  option 
meets  the  requirement  of  subdivision  (i) 
of  this  subparagraph. 

(2)  Regardless  of  the  extent  to  which 
the  individual  to  whom  the  option  is 
granted  owns  stock  of  either  the  em¬ 
ployer  corporation,  or  of  a  related  cor¬ 
poration,  an  option  is  a  restricted  stock 
option  if — 

(i)  Such  option  is  granted  after  Feb¬ 
ruary  26,  1945,  to  such  individual,  for 
any  reason  connected  with  his  employ¬ 
ment  by  a  corporation,  if  granted  by  the 
employer  corporation  or  a  related  cor¬ 
poration,  to  purchase  stock  of  any  of 
such  corporations; 

(ii)  At  the  time  such  option  is  granted 
the  option  price  is  at  least  110  percent 
of  the  fair  market  value  at  such  time  of 
the  stock  subject  to  the  option; 

(iii)  Such  option  by  its  terms  is  not 
transferable  by  such  individual  other¬ 
wise  than  by  will  or  by  the  laws  of  de¬ 
scent  and  distribution,  and  is  exercisable, 
during  his  lifetime,  only  by  him;  and 

(iv)  Such  option  by  its  terms  is  not 
exercisable  after  the  expiration  of  ten 
years  from  the  date  on  which  such  option 
was  granted. 

(3)  In  determining  the  amount  of 
stock  owned  by  an  individual  for  the  pur¬ 
pose  of  applying  the  10  percent  test  of 
section  424(b)(3),  the  rules  of  section 
425(d)  (relating  to  attribution  of  stock 
ownership)  shall  apply.  See  §  1.425-1. 

(4)  For  general  rules  relating  to  the 
employment  relationship,  see  paragraph 
(h)  of  §  1.421-7.  For  general  rules  re¬ 
lating  to  the  restriction  on  transferabil¬ 
ity  required  by  section  424(b)  (2)  and 
this  paragraph,  see  paragraph  (b)  (2)  of 
§  1.421-7.  ^r  a  limited  exception  to 
the  requirement  of  section  424(b)  (2) ,  see 
section  425(h)  (3). 

(b)  Special  rule  where  option  price  is 
between  85  percent  and  95  percent  of 
value  of  stock.  (1)  (i)  If  all  the  condi¬ 
tions  necessary  for  the  application  of 
section  421(a)  exist,  section  424(c)(1) 
provides  additional  rules  which  are  ap¬ 
plicable  in  cases  where,  at  the  time  the 
restricted  stock  option  is  granted,  the 
option  price  per  share  is  less  than  95 
percent  (but  not  less  than  85  percent) 
of  the  fair  market  value  of  such  share. 
In  such  case,  upon  the  disposition  of 
such  share  by  the  individual  after  the 
expiration  of  the  2-year  and  the  6-month 
holding  periods,  or  upon  his  death  while 
owning  such  share  (whether  occurring 
before  or  after  the  expiration  of  such 
periods),  there  shall  be  included  in  the 
individual’s  gross  income  as  compensa¬ 
tion  (and  not  as  gain  upon  the  sale  or 
exchange  of  a  capital  asset)  an  amount 
determined  in  the  following  manner.  If, 
at  the  time  the  option  was  granted,  the 
option  price  was  fixed  or  determinable, 
and  was  at  least  85  percent  of  the  fair 
market  value  of  the  stock  subject  to  such 
option,  such  amount  shall  be  the  amount, 
if  any,  by  which  the  option  price  is 
exceeded  by  the  lesser  of  the  fair  market 
value  of  the  share  at  the  time  the  option 
was  granted  or  the  fair  market  value  of 
the  share  at  the  time  of  such  disposition 
or  death.  However,  in  the  case  of  a 
variable  price  option  (as  defined  by  sec- 
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tion  424(c)(2)  and  paragraph  (c)  of 
this  section)  under  which  the  option 
price  (computed  as  If  the  option  had 
been  exercised  when  granted)  at  the 
time  the  opticm  was  granted  was  at  least 
85  percent  of  the  fair  market  value  of 
the  stock  subject  to  such  option,  such 
amount  shall  be  whichever  of  the  fol¬ 
lowing  amounts  is  the  lesser: 

(a)  The  excess  of  the  fair  market 
value  of  the  share  at  the  time  of  such 
disposition  or  death  over  the  price  paid 
under  the  option,  or 

(b)  The  excess  of  the  fair  market 
value  of  the  share  at  the  time  the  option 
was  granted  over  the  option  price,  com¬ 
puted  as  if  the  option  had  been  exercised 
at  such  time. 

The  amoimt  of  such  compensation  shall 
be  included  in  the  individual’s  gross  in- 
crane  for  the  taxable  year  in  which  the 
disposition  occurs  or  for  the  taxable 
year  closing  with  his  death,  whichever 
event  results  in  the  application  of  sec¬ 
tion  424(c)  (1)  and  this  paragraph. 

(ii)  The  application  of  the  special 
rules  provided  in  section  424(c)  shall 
not  affect  the  rules  provided  in  section 
421  (a)  with  respect  to  the  individual 
exercising  his  option,  the  employer  cor¬ 
poration,  or  a  related  corporation.  Thus, 
notwithstanding  the  inclusion  of  an 
amoimt  as  compensation  in  the  gross 
income  of  an  individual,  as  provided  in 
section  424(c)(1),  no  income  results  to 
the  individual  at  the  time  the  stock  is 
transferred  to  him,  and  no  deduction 
under  section  162  is  allowable  at  any 
time  to  the  employer  corporation  or  a 
related  corporation  with  respect  to  such 
amount. 

(iii)  If  the  individual  exercises  a  re¬ 
stricted  stock  option  during  his  lifetime 
and  dies  before  the  stock  is  transferred  to 
him  pursuant  to  his  exercise  of  the  op¬ 
tion,  the  transfer  of  such  stock  to  the 
individual’s  executor,  administrator, 
heir,  or  legatee. 

(2)  If  the  special  rules  provided  in 
section  424(c)  are  applicable  to  the  dis¬ 
position  of  a  share  of  stock  by  an  indi¬ 
vidual,  the  basis  of  such  share  in  the 
individual’s  hands  at  the  time  of  such 
disposition,  determined  under  section 
1011,  shall  be  increased  by  an  amount 
equal  to  the  amount  includible  as  com¬ 
pensation  in  his  gross  income  under 
section  424(c)  (1) .  However,  in  the  case 
of  a  share  of  stock  acquired  by  the  ex¬ 
ercise  of  a  restricted  stock  option  after 
the  death  of  the  employee  to  whom  the 
option  was  granted,  the  basis  of  such 
share  shall  be  determined  in  accordance 
with  the  rules  of  section  421(c)  and  par¬ 
agraph  (c)  of  §  1.421-8.  If  the  special 
nUes  provided  in  section  424(c)(1)  are 
applicable  to  a  share  of  stock  upon  the 
death  of  an  individual,  the  basis  of  such 
share  in  the  hands  of  the  estate  or  the 
person  receiving  the  stock  by  bequest  or 
inheritance  shall  be  determined  under 
section  1014,  and  shall  not  be  increased 
by  reason  of  the  inclusionupon  the  de- 
wdent’s  death  of  any  amoimt  in  his  gross 
uwsome  under  section  424(c)  ( 1 ) .  See  ex¬ 
ample  (9)  of  this  paragraph  with  respect 
to  the  determination  of  basis  of  the  share 
hi  the  hands  of  a  surviving  joint  owner. 


(3)  The  application  of  this  paragraph 
may  be  Illustrated  by  the  following  ex¬ 
amples: 

Example  (i).  On  June  1, 1959,  the  X  Cor- 
piMration  grants  to  E,  an  employee,  a  re¬ 
stricted  stock  option  to  purchase  a  share  of 
X  Corporation’s  stock  for  $85.  The  fair  mar¬ 
ket  value  of  the  X  Corporation  stock  on  such 
date  is  $100  per  share.  On  June  1,  1965,  E 
exercises  the  option  and  on  that  date  the 
X  Corporation  transfers  the  share  of  stock 
to  E.  On  January  1,  1967,  E  sells  the  share 
for  $150,  its  fair  market  value  on  that  date. 

E  makes  his  income  tax  return  on  the  basis 
of  the  calendar  year.  The  income  tax  con¬ 
sequences  to  E  and  X  Corporation  are  as  fol¬ 
lows:  (1)  Compensation  in  the  amount  of 
$15  is  includible  in  E’s  gross  income  for  1967, 
the  year  of  the  disposition  of  the  share. 
The  $15  represents  the  difference  between 
the  option  price  ($85)  and  the  fair  market 
value  of  the  share  on  the  date  the  option 
was  granted  ($100),  since  such  value  is  less 
than  the  fair  market  value  of  the  share  on 
the  date  of  disposition  ($150) .  For  the  pur¬ 
pose  of  computing  E’s  gain  or  loss  on  the 
sale  of  the  share,  E’s  cost  basis  of  $85  is  in¬ 
creased  by  $15,  the  amount  includible  in  E’s 
gross  income  as  compensation.  Thus,  E’s 
basis  for  the  share  is  $100.  Since  the  share 
was  sold  for  $150,  E  realizes  a  gain  of  $50; 
which  is  treated  as  long-term  capital  gain; 
(ii)  the  X  Corporation  is  entitled  to  no  de¬ 
duction  imder  section  162  at  any  time  with 
respect  to  the  share  transferred  to  E. 

Example  (2)  :  Assume  the  same  facts  as  in 
example  (1),  except  assume  that  E  sells  the 
share  of  X  Corporation  stock  on  January  1, 
1968,  for  $75,  its  fair  market  value  on  that 
date.  Since  $75  is  less  than  the  option  price 
($85),, no  amount  in  respect  of  the  sale  is 
includible  as  compensation  in  E’s  gross  in¬ 
come  for  1968.  E’s  basis  for  determining 
gain  or  loss  on  the  sale  is  $85.  Since  E  sold 
the  share  for  $75,  E  realized  a  loss  of  $10  on 
the  sale,  which  loss  is  treated  as  a  long-term 
capital  loss. 

Example  (3) .  Assume  the  same  facts  as  in 
example  (1),  except  assume  that  the  option 
provides  that  the  option  price  shall  be  90 
percent  of  the  fair  market  value  of  the  stock 
on  the  day  the  cation  is  exercised.  On  June 
1,  1965,  when  the  option  is  exercised,  the  fair 
market  value  of  the  stock  is  $120  per  share 
so  that  E  pays  $108  for  the  share  of  stock. 
Compensation  in  the  amount  of  $10  is  in¬ 
cludible  in  E’s  gross  income  for  1967,  the  year 
of  the  disposition  of  the  share.  This  Is  de¬ 
termined  in  the  following  manner.  The  ex¬ 
cess  of  the  fair  market  value  of  the  stock 
at  the  time  of  the  disposition  ($150)  over  the 
price  paid  for  the  share  ($108)  is  $42;  and 
the  excess  of  the  fair  market  value  of  the 
stock  at  the  time  the  option  was  granted 
($100)  over  the  cation  price,  computed  as  if 
the  option  had  been  exercised  at  such  time 
($90),  is  $10.  Accordingly,  $10,  the  lesser,  is 
includible  in  gross  Income.  In  this  situa¬ 
tion,  E’s  cost  basis  of  $108  is  increased  by  $10, 
the  amount  includible  in  E’s  gross  income  as 
compensation.  Thus,  E’s  basis  for  the  share 
is  $118.  Since  the  share  was  sold  for  $150, 
E  realizes  a  gain  of  $32,  which  is  treated  as 
long-term  capital  gain. 

Example  (4) .  Assume  the  same  facts  as  in 
example  (1),  except  assume  that  Instead  of 
selling  the  share  on  January  1,  1967,  E  makes 
a  gift  of  the  share  on  that  day.  In  such 
case,  $15  is  includible  as  compensation  in 
E’s  gross  income  for  1967.  E’s  cost  basis  of 
$85  is  increased  by  $15,  the  amount  includi¬ 
ble  in  E’s  gross  income  as  compensation. 
Thus,  E’s  basis  for  the  share  is  $100,  which 
becomes  the  donee’s  basis,  as  of  the  time  of 
the  gift,  for  determining  gain  or  loss. 

Example  (5) .  Assume  the  same  facts  as  in 
example  (2)  except  assume  that  Instead  of 
selling  the  share  on  January  1,  1968,  E  makes 


a  gift  of  the  share  on  that  date.  Since  the 
fair  market  value  of  the  share  on  that  day 
($75)  is  less  than  the  option  price  ($85) ,  no 
amount  in  respect  of  the  disposition  by  way 
of  gift  is  includible  as  compensation  in  E’s 
gross  income  for  1968.  E’s  basis  for  the 
share  is  $85,  which  becomes  the  donee’s 
basis,  as  of  the  time  of  the  gift,  for  the  pur¬ 
pose  of  determining  gain.  The  donee’s  basis 
for  the  purpose  of  determining  loss,  deter¬ 
mined  under  section  1015(a),  is  $75  (fair 
market  value  of  the  share  at  the  date  of  gif,t) . 

Example  (6).  Assiune  the  same  facts  as 
in  example  (1).  except  assume  that  after 
acquiring  the  share  of  stock  on-Jime  1,  1965, 

E  dies  on  August  1.  1966,  at  which  time  the 
share  has  a  fair  market  value  of  $150.  Com¬ 
pensation  in  the  amount  of  $15  is  includible 
in  E’s  gross  Income  for  the  taxable  year  clos¬ 
ing  with  his  death,  such  $15  being  the  differ¬ 
ence  between  the  option  price  ($85)  and  the 
fair  market  value  of  the  share  when  the 
option  was  granted  ($100),  since  such  value 
is  less  than  the  fair  market  value  at  date  of 
death  ($150) .  The  basis  of  the  share  in  the 
hands  of  E’s  estate  is  determined  under  sec¬ 
tion  1014  without  regard  to  the  $15  includi¬ 
ble  in  the  decedent’s  gross  income. 

Example  (7).  Assume  the  same  facts  as 
in  example  (6),  except  assume  that  E  dies 
on  August  1,  1965,  at  which  time  the  share 
has  a  fair  market  value  of  $150.  Although 
E’s  death  occurred  within  six  months  after 
the  transfer  of  the  share  to  him,  the  income 
tax  consequences  are  the  same  as  in  ex¬ 
ample  (6). 

Example  (8).  Assume  the  same  facts  as 
in  example  (1),  except  assume  that  the 
share  of  stock  was  Issued  in  the  names  of 
E  and  his  wife  jointly  with  right  of  sur¬ 
vivorship,  and  that  E  and  his  wife  sold  the 
share  on  June  15,  1956,  feu*  $150,  its  fair 
market  value  on  that  date.  Compensation 
in  the  amount  of  $15  is  Includible  in  E’s 
gross  income  for  1966,  the  year  of  the  dis¬ 
position  of  the  share.  The  basis  of  the  share 
in  the  hands  of  E  and  his  wife  for  the  pur¬ 
pose  of  determining  gain  or  loss  on  the  sale 
is  $100,  that  is,  the  cost  of  $85  increased  by 
the  amoimt  of  $15  includible  as  compensa¬ 
tion  in  E’s  gross  income.  The  gain  of  $50 
on  the  sale  is  treated  as  long-term  capital 
gain,  and  is  divided  equally  between  E  and 
his  wife. 

Example  (9).  Assume  the  same  facts  as 
in  example  (1),  except  assiune  that  the 
share  of  stock  was  Issued  in  the  names  of 
E  and  his  wife  jointly  with  right  of  sur¬ 
vivorship,  and  that  E  predeceased  his  wife 
on  August  1,  1966,  at  which  time  the  share 
had  a  fair  market  value  of  $150.  Compensa¬ 
tion  in  the  amoimt  of  $15  is  includible  in 
E’s  gross  income  for  the  taxable  year  clos¬ 
ing  with  his  death.  See  example  (6) .  The 
basis  of  the  share  in  the  hands  of  E’s  wife 
as  survivor  is  determined  under  section  1014 
without  regard  to  the  $15  includible  in  the 
decedent’s  gross  income./ 

Example  {10).  Assume  the  same  facts  as 
in  example  (9),  except  assume  that  E’s  wife 
predeceased  him  on  July  1,  1966.  Section 
423(c)  does  not  apply  in  respect  of  her  death. 
Upon  the  subsequent  death  of  E  on  Au¬ 
gust  1,  1966,  the  Income  tax  consequences 
in  respect  of  E’s  taxable  year  closing  with 
the  date  of  his  death,  and  in  respect  of  the 
basis  of  the  share  in  the  hands  of  his  estate, 
are  the  same  as  in  example  (6).  If  E  had 
sold  the  share  on  July  15,  1966  (after  the 
death  of  his  wife),  for  $150,  its  fair  market 
value  at  that  time,  the  income  tax  conse¬ 
quences  would  be  the  same  as  in  ejpimple 
(1). 

(c)  Variable  price  option  defined.  (1) 
For  purposes  of  section  424  and  this  sec¬ 
tion,  the  term  “variable  price  option” 
means  an  option  under  which  the  option 
price  is  determined  by  a  formula  in 
which  the  only  variable  is  the  fair  mar- 
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ket  value  of  the  stock  at  any  time  during  the  fair  market  value  of  the  stock  30  of  January  1, 1964,  and  as  of  the  date  of 
a  period  of  six  consecutive  mnnthg  which  days  before  the  date  on  which  the  option  the  granting  of  the  option) — 
includes  the  day  on  which  such  option  is  exercised,  but  not  more  than  $85,  will  (a)  Met  the  requirements  of  section 
is  exercised.  Except  as  provided  in  sub-  not  qualify  under  this  paragraph  since  423(b)  (4)  and  (5)  and  paragraphs  (e) 
paragraph  (2)  of  this  paragr8q>h.  such  imder  this  formula  the  price  may  be  and  (f)  of  S  1.423-2  (relating  to  employ- 
formula  may  provide  for  determining  determinable  by  reference  to  a  higher  ees  covered  by  the  plan,  and  equal  rights 
such  price  by  reference  to  such  value  on  prior  value.  On  the  other  hand,  a  for-  and  privileges,  respectively) ,  or 
any  particular  day  in  such  6-month  pe-  mula  which  provides  that  the  option  (b)  Was  being  administered  in  a  way 
riod,  or  by  reference  to  an  average  value  price  is  to  be  90  percent  of  the  average  which  did  not  discriminate  in  favor  of 
of  the  stock  over  either  the  whole  of  value  of  the  stock  during  the  month  the  officers,  persons  whose  principal  duties 
such  6-month  period  or  over  any  shorter  option  is  exercised  or  the  average  value  consist  of  supervising  the  work  of  other 
period  included  in  such  6-month  period,  of  the  stock  during  the  preceding  month,  employees,  or  highly  compensated  em- 
Such  6-month  period  may  begin  with,  whichever  is  lower,  will  qualify.  In  the  ployees. 

end  with,  or  in  any  other  manner  span  case  of  an  option  granted  after  Septem-  j  determining  whether  an  ontion  is 
the  day  on  which  such  option  is  exer-  ber  30, 1958,  the  only  way  that  a  formula  to  a  plan  de^^^^^  in 

cised.  Such  formula  may  also  depend  which  provides  for  determining  the  op-  subdivision  (ii)  of  this  suboaraeranh 
upon  factors  other  than  such  value  of  tion  price  by  reference  to  the  fair  mar-  ^  terms  of  any  written  offering  that 
the  .lock,  but  such  other  lectors  must  ket  value  of  the  stock  at  a  time  before  ™ 

not  be  vs^ble  bnd  be  tarf  in  the  toe  ^on  Is  «e«l^  cim  rome  wl^  be  teeated  as  a  part  of  tofteTOfof 
option  when  granted.  Por  example,  such  ,  the  requirement  of  this  paragraph  is  to  ^  , 

formula  may  provide  that  the  option  provide  that  the  option  price  is  to  be  de-  Ptar  nurtioses  of  section  494 fci 

price  shaU  be  85  percent  of  the  value  termlned  by  reference  to  such  fair  mar- 

of  toe  stock  on  toe  day  toe  option  Is  es-  ket  value  only  11  such  lair  market  value 

erclsed.  but  such  price  not  1^  not  greater  t^  toe  a,vew^^  ^  under  which  Oi^^pIotm  has  an 

than  $85.  nor  more  than  $110.  Another  ket  value  of  the  stock  during  the  month  enforceable  right  to  comoel  the  grant  nr 

rcQuirciQcnts  of  ttiis  p&rftfi^r&pli  is  8*  dor  tno  terms  of  &ii  option  tno  price  is  nankirrftnh  nf  s  i  dOR  nf 

provision  that  the  option  price  shaU  be  to  be  determined  by  reference  to  the  fair  s.  ^  “ 

95  percent  of  toe  lair  market  value  of  market  value  of  the  stock  at  a  time  be-  ”  such 

toe  stock  on  toe  day  the  option  Is  ex-  lore  toe  option  te  exercised,  whether  such 

ercised  but  not  more  than  $95.  However,  value  is  higher  or  lower  than  the  aver-  ^  todivid^al’s  right  to  a  rSeted  sS 

are  not  met  by  a  formula  which  provides  the  month  the  option  is  exercised,  such  *  event  (including  the  na.<:<:agp  nf 

that  if  the  profits  of  the  employer  for  option  wiU  not  be  considered  a  restricted  ^  .  ® 

the  year  do  not  exceed  $100,000,  the  op-  stock  option  since  the  option  price  may  ge^tion  424(ci'Swa)  iSSeve?  if  th! 
Uon  price  shall  be  $15  under  the  fair  be  based  upon  the  prior  value  of  the 

market  value  of  the  stock  the  option  is  stock  when  such  value  exceeds  the  aver-  whether  the  event  has  occurred  rests 

exercised,  but  if  such  profits  exceeds  age  fair  market  value  of  the  stock  during  with  the  board  of  dir^re  o^nv  othM 
$100,000,  the  option  price  shall  be  $20  un-  the  month  the  option  is  exercised.  How-  individual  or  grouo  (other  thanan  ar- 

I'Ln'Ufi’oTS'r  wh.S’Jr  In  “^toc  SLZi 

example  of  how  to  determine  whether  an  ing  the  option  price  by  reference  to  a  „  fHving  the  emnlnvee  an  enfnrcpftblf 
option  which  contains  a  formula  meeting  prior  fair  market  value  of  the  stock  only  .  S  fo?  nurooses  of  ^tion  424(c)  (3) 
the  requirements  of  this  paragraph  also  when  such  value  is  lower  than  such  aver-  vT)  secuon  444(c;  (j; 

meets  the  requirement  that  the  option  age  value  of  the  stock,  such  option  can  vxv  f  anniving 

price  must  be  at  least  85  percent  of  the  qualify  as  a  restricted  stock  option.  The  494  (ci  rPsrS/f  tn  on 

fair  market  value  of  the  stock  at  the  average  fair  market  value  of  the  stock 

time  the  option  is  granted,  see  paragraph  during  the  month  in  which  the  option  is 

<a)  (1)  of  5  1.424-2.  exercised  means  such  value  during  toe  If,  par” 

(2)  In  toe  case  of  an  option  granted  calendar  month  toe  option  is  exercised  2__i,  i-^the  same  as  that  reoulrrt  Ir 
after  September  30. 1958,  toe  tenn  “vari-  and  not  merely  during  a  30-  or  31-day  “  *'SL^„Sasi 

able  price  option’’  does  not  Include  any  period  including  toe  time  toe  option  is  s,.rt-i„n^423(h)(2)  exceci 

option  in  which  the  form^  provides  lor  exeioi^.  To  compute  toe  average  to  tte  tdopSl^d  appS^™i  reSlr« 
determining  the  option  price  by  reference  market  value  of  the  stock  for  the  month,  dodfn't  (9^  (T»>  anH  thi«!  nara- 

to  the  fair  market  value  of  toe  stock  at  it  will  be  neces^^  to  ascertain  the  fair 

any  time  before  the  option  is  exercised  market  value  of  the  stock  for  each  day  1*  another  Accordlnglv  such  ao 
if  such  value  m^  be  greater  ^an  the  during  the  month  inclu^  those  days  i  be  expressed  to  the  mannei 

average  fair  market  value  of  the  stock  which  are  not  business  days. .  In  ascer-  nrovlded  bv  naragranh  (c)  (l)  of  §  1  423- 
during  the  calendar  month  in  which  the  taining  the  fair  market  value  of  the  stock  S  annhing  sStion  4? 

option  is  exercised.  Whether  an  option  for  each  day.  the  generally  accepted  r^SSt  to  ^ 

SSlT  krantcd  on  or  before  December  19  1964 

*  ^  *  aeterminw  soieiy  oy  reierence  oe  appuea.  .  ,  the  adoption  and  approval  need  no 

tta.  S'.  S'  ..miL  «  S'  the  requirements  of  paragraph  (c: 

CUniSt&llCBS  6XistinS^  &t  tllG  time  triG  op*  CCITlbCT  31,  1963»  (1)  In  SOnGrftl,  ttlG  /‘|\  o  nmvIHpH  tvip  'nlAnt  W8 

tion  is  granted  or  exercised  are  imma-  term  “restricted  stock  option"  means 

terial.  Thus,  an  option,  granted  after  only  a  stock  option  which  is  granted  aSSiSile  law  S  tlS  stat 

September  30.  1958,  and  containing  a  after  February  26. 1945,  and  before  Janu- 

pricing  formula  which  takes  into  con-  ary  1, 1964,  and  which  meets  the  require-  tion  CTanted^on  or  before  December  IS 
slderation  toe  value  of  toe  stock  at  any  ments  of  section  424(b)  and  paragraph  ^  a  written  pUn  whlcI 

time  before  toe  option  Is  exercised,  Is  (a)  of  this  section.  However,  section  424  b.  the  stoctoSders  0 

subject  to  toe  new  Umltation  and  does  Kc)(3)  provides  that  if  an  option  Is  Si^^S^SoSoratlon  bStwWch  wa 
not  meet  the  requirement  of  this  para-  granted  after  December  31.  1963,  and  Sopted  totn  a^o^d  CTWutlve  com 
graph,  even  though  the  option  price  is  such  option  meets  the  requirements  of  mittU  and  annroved  by  the  board  of  di 
not  actually  based  upon  such  prior  fair  section  424(b)  and  this  section,  the  op-  ^e^granting  corooration  be 

market  value  either  at  the  time  the  op-  tion  wUl  be  treated  as  a  restricted  stock  janua^  1  196^  mS  meet  th 

tion  is  exercised  or  at  the  time  the  op-  option,  provided  such  option  is  granted  remiirpmpnts  of  section  424(c)  (3)  (B) 
tion  price  is  computed  as  if  it  were  pursuant  to-  J?Sdd^ TlSt  Uie^ranting  of  option 

exercised  for  the  purpose  of  applying  the  (i)  A  binding  written  contract  entered  piu^uant  to  such  a  plan  is  not  contrar 
85  percent  test  of  section  424(b)(1).  Por  into  before  January  1, 1964,  or  to  the  applicable  state  law. 

example,  a  formula  which  provides  that  (ii)  A  written  plan  adopted  and  ap-  (ii)  in  applytog  section  424(c)  (3)  (B 
the  option  price  is  to  be  45  percent  of  proved  before  January  1, 1964,  which  (as  (ii)  and  subparagraph  (1)  (ii)  (b)  of  thi 
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paragraph,  a  plan  (which  is  not  other¬ 
wise  discriminatory)  will  not  be  con¬ 
sidered  discriminatory  merely  because, 
for  example,  options  are  granted  only  to 
full-time  envloyees  (rather  than  em¬ 
ployees  working  20  hours  per  week  or 
more),  or  because  employees  with  less 
than  6  months  employment  per  taxable 
year  are  omitted  (rather  than  employees 
whose  annual  emplosrment  is  for  not  more 
than  5  months  per  taxable  year) .  How¬ 
ever,  if  a  plan,  as  of  January  1,  1964,  or 
as  of  the  date  of  the  grant  of  the  option, 
excluded  any  employees  (other  than  em¬ 
ployees  in  favor  of  whom  a  plan  must  not 
discriminate)  from  its  coverage  because 
their  basic  or  regular  salary  or  wage  rate 
was  below  a  certain  specified  minimum; 
because  of  their  coverage  under  some 
other  stock  option  plan  or  plan  of  de¬ 
ferred  compensation  of  the  grantor  cor¬ 
poration  (or  a  parent  or  subsidiary  of 
such  corporation) ;  because  of  the 
method  by  which  their  pay  is  deter¬ 
mined;  or  because  of  their  membership 
in  any  group  for  purposes  of  collective 
bargaining,  such  plan  cannot  meet  the 
requirements  of  section  424(c)  (3)  (B) 
and  (1)  (ii)  (b)  of  this  paragraph. 

(4)  An  option  issued  or  assumed  in  a 
transaction  to  which  section  425(a)  ap¬ 
plies  is  treated  as  a  continuation  of  the 
option  previously  held  by  such  individual. 
Accordingly,  if  the  option  previously  held 
by  the  individual  was  a  restricted  stock 
option  (whether  or  not  such  restricted 
stock  option  was  granted  before,  on,  or 
after  December  31,  1963),  the  option  re¬ 
ceived  in  the  transaction  to  which  sec¬ 
tion  425(a)  applies  will  be  treated  as 
a  restricted  stock  option  Irrespective  of 
whether  such  option  meets  the  require¬ 
ments  of  section  424(c)  (3) . 

§  1.425  Statutory  provisions;  definitions 
and  special  rules. 

Sec.  425.  Definitions  and  special  rules — 
(a)  Corporate  reorganizations,  liquidations, 
etc.  For  purposes  of  this  part,  the  term 
“Issuing  or  sissumlng  a  stock  option  in  a 
transaction  to  which  section  425(a)  applies” 
means  a  substitution  of  a  new  option  for  the 
old  option,  or  an  assumption  of  the  old 
cation,  by  an  employer  corporation,  or  a 
parent  or  subsidiary  of  such  corporation,  by 
reason  of  a  corporate  merger,  consolidation, 
acquisition  of  property  or  stock,  separation, 
reorganization,  or  liquidation,  if — 

(1)  The  excess  of  the  aggregate  fair  mar¬ 
ket  value  of  the  shares  subject  to  the  option 
Immediately  after  the  substitution  or  as¬ 
sumption  over  the  aggregate  option  price 
of  such  shares  is  not  more  than  the  excess 
of  the  aggregate  fair  market  value  of  all 
shares  subject  to  the  option  immediately 
before  such  substitution  or  assumption  over 
the  aggregate  option  price  of  such  shares, 
and 

(2)  The  new  option  or  the  assumption  of 
the  old  option  does  not  give  the  employee 
additional  benefits  which  he  did  not  have 
under  the  old  option. 

For  prirposes  of  this  subsection,  the  parent- 
subsidiary  relationship  shall  be  determined 
at  the  time  of  any  such  transaction  under 
this  subsection. 

(b)  Acquisition  of  new  stock.  For  pur¬ 
poses  of  this  part,  if  stock  is  received  by  an 
individual  in  a  distribution  to  which  section 
305,  854,  355,  856,  or  1036  (or  so  much  of 
section  1031  as  relates  to  section  1036) 
^plies,  and  such  distribution  was  made 
with  respect  to  stock  transferred  to  him 
upon  his  exercise  of  the  option,  such  stock 
Shall  be  considered  as  having  been  transferred 
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to  him  on  his  exercise  of  such  option.  A 
similar  ixile  shall  be  applied  in  the  case  of  a 
series  of  such  distributions. 

(c)  Disposition — (1)  In  general.  Except 
as  provided  in  paragraph  (2),  for  pxirposes 
of  this  part,  the  term  “disposition”  Includes 
a  sale,  exchange,  gift,  or  a  transfer  of  legal 
title,  but  does  not  include — 

(A)  A  transfer  from  a  decedent  to  an 
estate  or  a  transfer  by  bequest  or  inherit¬ 
ance; 

(B)  An  exchange  to  which  section  354, 
355,  356,  or  1036  (or  so  much  of  section  1031 
as  relates  to  section  1036)  applies;  w 

(C)  A  mere  {fiedge  or  hypothecation. 

(2)  Joint  tenancy.  The  acquistion  of  a 
share  of  stock  in  the  name  of  the  employee 
an^  another  Jointly  with  the  right  of  sur¬ 
vivorship  or  a  subsequent  transfer  of  a  share 
of  stock  into  such  Joint  ownership  shall  not 
be  deemed  a  disposition,  but  a  termination 
of  such  Joint  tenancy  (except  to  the  extent 
such  employee  acquires  ownership  of  such 
stock)  shall  be  treated  as  a  disposition  by 
him  occurring  at  the  time  such  Joint  tenancy 
is  terminated. 

(d)  Attribution  of  stock  ownership.  For 
purposes  of  this  part,  in  applying  the  per¬ 
centage  limitations  of  sections  422(b)(7), 
423(b)  (3),  and  424(b)  (3)  — 

(1)  The  individual  with  respect  to  whom 
such  limitation  is  being  determined  shall  be 
considered  as  owning  the  stock  owned, 
directly  or  indirectly,  by  or  for  his  brothers 
and  sisters  (whether  by  the  whole  or  half 
blood) ,  spouse,  ancestors,  and  lineal  descend¬ 
ants;  and 

(2)  Stock  owned,  directly  or  Indirectly, 
by  or  for  a  corporation,  partnership,  estate, 
or  trust,  shall  be  considered  as  being  owned 
jH'oportlonately  by  or  for  its  shareholders, 
partners,  or  beneficiaries. 

(e)  Parent  corporation.  For  purposes  of 
this  part,  the  term  “parent  corporation” 
means  any  corporation  (other  than  the  em¬ 
ployer  corporation)  in  an  unbroken  chain  of 
coiporatlons  ending  with  the  employer  cor¬ 
poration  if,  at  the  time  of  the  granting  of  the 
option,  each  of  the  corporations  other  than 
the  employer  corporation  owns  stock  possess¬ 
ing  50  percent  or  more  of  the  total  combined 
voting  power  of  all  classes  of  stock  in  one  of 
the  other  corporations  in  such  chain. 

(f)  Subsidiary  corporation.  For  purposes 
of  this  part,  the  term  “subsidiary  corpora¬ 
tion”  means  any  corporation  (other  than  the 
employer  corporation)  in  an  unbroken  chain 
of  corpcurations  beginning  with  the  employer 
corporation  if,  at  the  time  of  the  granting  of 
the  option,  each  of  the  corporations  other 
than  the  last  corporation  in  the  unbroken 
chain  owns  stock  possessing  50  percent  or 
more  of  the  total  combined  voting  power  of 
all  classes  of  stock  in  one  of  the  other  cor- 
ptorations  in  such  chain. 

(g)  Special  rule  for  applying  subsections 

(e)  and  (/).  In  applying  subsections  (e) 
and  (f)  for  purposes  of  section  422(a)(2), 
423(a)  (2) ,  and  424(a)  (2) .  there  shall  ^  sub¬ 
stituted  for  the  term  “employer  corporation” 
wherever  it  appears  in  subsections  (e)  and 

(f)  the  term  “grantor  corporation”,  or  the 
term  “corporation  issuing  or  assuming  a 
stock  option  in  a  transaction  to  which  sec¬ 
tion  425(a)  applies”,  as  the  case  may  be. 

(h)  Modification,  extension,  or  reneival  of 
option — ( 1)  In  general.  For  purposes  of  this 
put,  if  the  terms  of  any  option  to  purchase 
stock  are  modified,  extended,  or  renewed, 
such  modification,  extension,  or  renewal  shall 
be  considered  as  the  granting  of  a  new  option. 

(2)  Special  rules  for  sections  423  and  424 
options.  (A)  In  the  case  of  the  transfer  of 
stock  pursuant  to  the  exercise  of  an  option 
to  which  section  423  or  424  applies  and  which 
has  been  so  modified,  extended,  or  renewed, 
then,  exc^t  as  inrovided  in  subparagraph 
(B),  the  fair  muket  value  of  such  stock  at 
the  time  of  the  granting  of  such  option  shall 
be  considered  as  whichever  of  the  following 
is  the  highest: 


(1)  The  fair  muket  value  of  such  stock  on 
the  date  of  the  original  granting  of  the 
option, 

(ii)  The  fair  muket  value  of  such  stock  on 
the  date  of  the  making  of  such  modification, 
extension,  or  renewal,  or 

(ill)  The  fair  muket  value  of  such  stock 
at  the  time  of  the  making  of  any  intervening 
modification,  extension,  or  renewal. 

(B)  Subparagraph  (A)  shall  not  apply 
with  respect  to  a  modification,  extension,  or 
renewal  of  a  restricted  stock  option  before 
January  1,  1964  (or  after  December  31,  1963, 
if  made  pursuant  to  a  binding  written  con¬ 
tract  entered  into  before  January  1,  1964),  if 
the  aggregate  of  the  monthly  average  fair 
muket  values  of  the  stock  subject  to  the 
option  for  the  12  consecutive  calendu 
months  before  the  date  of  the  modification, 
extension,  or  renewal,  divided  by  12.  is  an 
amount  less  than  80  percent  of  the  fair  mar¬ 
ket  value  of  such  stock  on  the  date  of  the 
original  granting  of  the  option  or  the  date  of 
the  making  of  any  intervening  modification, 
extension,  or  renewal,  whichever  is  the 
highest. 

(3)  Definition  of  modification.  The  term 
“modification”  means  any  change  in  the 
terms  of  the  option  which  gives  the  employee 
additional  benefits  under  the  option,  but 
such  term  shall  not  include  a  change  in  the 
terms  of  the  option — 

(A)  Attributable  to  the  issuance  or  as¬ 
sumption  of  an  option  under  subsection  (a) ; 

(B)  To  permit  the  option  to  qualify 
under  sections  422(b)(6),  423(b)(9),  and 
424(b)(2);  or 

(C)  In  the  case  of  an  option  not  immedi¬ 
ately  exercisable  in  full,  to  accelerate  the 
time  at  which  the  option  may  be  exercised. 

If  a  restricted  stock  opUon  is  exercisable 
after  the  expiration  of  10  yeus  from  the  date 
such  option  is  granted,  subparagraph  (B) 
shall  not  apply  unless  the  terms  of  the 
option  are  also  changed  to  make  it  not  exer¬ 
cisable  after  the  expiration  of  such  period. 

(i)  Stockholder  approval.  For  purposes  of 
this  put,  if  the  grant  of  an  option  is  subject 
to  approval  by  stockholders,  the  date  of 
grant  of  the  option  shall  be  determined  as 
if  the  option  had  not  been  subject  to  such 
approval. 

(J)  Cross  references.  For  provisions  re¬ 
quiring  the  rieporting  of  certain  acts  with 
respect  to  a  qualified  stock  option,  options 
granted  under  employer  stock  purchase 
plans,  or  a  restricted  stock  option,  see  sec¬ 
tion  6039. 

[Sec.  425  as  added  by  sec.  221(a),  Rev.  Act 
1964  (  78  Stat.  63)  ] 

§  1.42S-1  Definitions  and  special  rules 
applicable  to  statutory  options. 

(a)  Corporate  reorganizations,  liquida^ 
tions,  etc.  (1)  (i)  The  term  “issuing  or 
assuming  a  stock  option  in  a  transaction 
to  which  section  425(a)  applies”  means, 
for  purposes  of  sections  421  through  425, 
a  substitution  of  a  new  option  for  an  old 
option,  or  an  assumption  of  such  old 
option,  by  an  employer  corporation,  or 
a  related  corporation  of  such  corpora¬ 
tion,  by  reason  of  a  corporate  transac¬ 
tion  (as  defined  by  subdivision  (ii)  of 
this  subparagraph) ,  if — 

(o)  The  excess  of  the  aggregate  fair 
market  value  of  the  shares  subject  to 
the  option  immediately  after  the  substi¬ 
tution  or  assumption  over  the  aggregate 
option  price  of  such  shares  is  not  more 
than  the  excess  of  the  aggregate  fair 
market  value  of  all  shares  subject  to  the 
(K>ti(»i  immediately  before  such  substi¬ 
tution  or  assumption  over  the  aggregate 
option  price  of  such  shares,  and 
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(b)  The  new  opticm  or  the  assumption 
of  the  old  option  does  not  give  the  em¬ 
ployee  additional  benefits  which  he  did 
not  have  under  the  old  option. 

(ii)  For  purposes  of  this  section, 
the  term  “corporate  transaction”  means 
any  merger  of  a  corporation  into  another 
corporation,  any  consolidation  of  two  or 
more  corporations  into  another  corpora¬ 
tion,  any  purchase  or  acquisition  of 
property  or  stock  by  any  corporation, 
any  separation  of  a  corporation  (includ¬ 
ing  a  spin-off  or  other  distribution  of 
stock  or  property  by  a  corporation) ,  any 
reorganization  of  a  corporation  (whether 
or  not  such  reorganization  comes  within 
the  definition  of  such  term  in  section 
368) ,  or  any  partial  or  complete  liquida¬ 
tion  by  a  corporation,  if  such  action  by 
such  corporation  results  in  a  significant 
number  of  employees  being  transferred 
to  a  new  employer  or  discharged,  or  in 
the  creation  or  severance  of  a  parent- 
subsidiary  relationship. 

(2)  (i)  A  change  in  the  terms  of  an 
option  attributable  to  the  issuance  or 
assumption  of  an  option  by  reason  of  a 
corporate  transaction  (as  defined  under 
section  425t  (a)  and  subparagraph  (1)  (ii) 
of  this  paragraph)  is  not  a  modification 
of  such  option.  See  section  425(h)(3) 
and  paragraph  (e)  of  this  section.  Thus, 
section  425(a),  in  effect,  provides  rules 
under  which  a  new  employer,  or  a  parent 
or  subsidiary  of  a  new  employer,  may  by 
reason  of  a  corporate  transaction  assume 
a  statutory  option  granted  by  the  former 
employer  or  parent  or  subsidiary  thereof, 
or  issue  a  new  statutory  option  in  place 
of  the  option  granted  by  the  former  em¬ 
ployer  or  parent  or  subsidiary  thereof, 
without  having  such  assumption  or  sub¬ 
stitution  being  considered  as  a  modifica¬ 
tion  of  the  option.  For  example,  section 
425(a)  may  apply  where  there  is  a  merger 
of  X  Corporation  into  Y  Corporation  and 

Y  Corporati(m  wishes  to  employ  the  em¬ 
ployees  of  X  Corporation  and  to  assume 
statutory  options  which  had  been  granted 
to  them  by  their  former  employer,  X 
Corporation.  Another  example  is  where 
X  Corporation  forms  a  new  subsidiary, 

Y  Corporation,  and  transfers  to  it  certain 
assets  and  employees,  and  where  Y  Cor¬ 
poration  wishes  to  grant  to  such  em¬ 
ployees  a  statutory  option  to  purchase  its 
stock  in  place  of  the  statutory  option 
which  they  had  to  purchase  stock  of 
X  Corporation. 

(ii)  Section  425(a)  also  provides  rules 
under  which  a  new  parent  or  subsidiary 
corporation  of  the  employer  corporation 
may  by  reason  of  a  corporate  transaction 
assume  a  statutory  option  granted  by  the 
employer  or  parent  or  subsidiary  thereof, 
or  issue  a  new  statutory  option  in  place 
of  the  option  granted  by  the  employer  or 
parent  or  subsidiary  thereof,  without 
having  such  assumption  or  substitution 
considered  a  modification  of  the  option. 
Section  425(a)  may  apply,  for  example, 
where  X  Corporation  acquires  a  new 
subsidiary,  Y  Corporation,  by  piurchase 
of  stock  and  desires  to  grant  to  the  em¬ 
ployees  of  Y  Corporation  a  statutory 
option  to  buy  stock  of  X  Corporation  in 
pltu^e  of  a  statutory  option  which  they 
have  to  purchase  the  stock  of  Y  Cor¬ 
poration. 


(iii)  Section  425(a)  applies  only  when 
the  assumption  or  substitution  occurs  by 
reason  of  a  corporate  transaction  as  de¬ 
fined  in  this  paragraph.  Thus,  section 
425(a)  may  apply  where  as  a  result  of  a 
corporate  transaction  a  statutory  option 
can  no  longer  be  exercised,  or  if  exer¬ 
cised,  section  421  would  not  apply  (see 
the  first  example  in  subdivision  (i)  of 
this  subparagraph).  Moreover,  section 
425(a)  may  apply  in  any  case  where  the 
reason  for  the  assumption  or  substitution 
grows  out  of  a  corporate  transaction 
even  though  there  could  have  been  a  valid 
exercise  under  section  421  of  the  original 
option  (see  the  second  example  in  sub¬ 
division  (i)  of  this  subparagraph  and 
the  example  in  subdivision  (ii)  of  this 
subparagraph) .  However,  a  corporation 
which  has  issued  an  option  may  not  sub¬ 
stitute  a  new  option  for  such  option 
under  section  425(a).  See,  however, 
paragraph  (e)  of  this  section. 

(3)  Fbr  section  425(a)  to  apply,  it  is 
not  necessary  to  show  that  the  corpora¬ 
tion  assuming  or  substituting  the  option 
Is  under  any  obligation  to  do  so.  In  fact, 
section  425(a)  may  apply  where  the  op¬ 
tion  which  is  being  assumed  or  replaced 
expressly  provides  that  it  will  terminate 
upon  the  occurrence  of  certain  corporate 
transactions.  However,  section  425(a) 
cannot  be  applied  to  revive  a  statutory 
option  which,  for  reasons  not  related  to 
the  corporate  transaction,  expires  ^fore 
it  can  properly  be  assumed  or  replaced 
under  section  425(a).  For  section  425 
(a)  to  apply,  the  assumed  or  substituted 
option  must  qualify  as  a  statutory  option. 

(4)  (i)  Section  425(a)  does  not  apply 
if  the  terms  of  the  assumed  or  substituted 
option  confer  on  the  employee  more  fa¬ 
vorable  benefits  than  he  had  under  the 
old  option.  Section  425(a)  can  apply  to 
a  corporate  transaction  only  if,  on  a 
share  by  share  comparison,  the  ratio  of 
the  option  price  to  the  fair  market  value 
of  the  stock  subject  to  the  option  im¬ 
mediately  after  the  substitution  or  sts- 
sumption  is  no  more  favorable  to  the  op¬ 
tionee  than  the  ratio  of  the  option  price 
to  the  fair  market  value  of  the  stock  sub¬ 
ject  to  the  old  option  immediately  before 
such  substitution  or  assumption.  The 
number  of  shares  subject  to  an  option  is¬ 
sued  or  assumed  may  be  adjusted  to  com¬ 
pensate  for  any  change  in  the  aggregate 
spread  between  the  aggregate  option 
price  and  the  aggregate  fair  market  value 
of  the  stock  subject  to  the  option  imme¬ 
diately  after  the  substitution  or  assump¬ 
tion  as  compared  to  the  aggregate  spread 
between  the  option  price  and  the  aggre¬ 
gate  fair  market  value  of  the  stock  sub¬ 
ject  to  the  option  immediately  before 
such  substitution  or  assiunption.  Such 
an  adjustment  will  not  prevent  section 
425(a)  from  applying  to  such  substitution 
or  assumption. 

(ii)  The  application  of  this  subpara¬ 
graph  may  be  illustrated  by  the  following 
examples: 

Example  (1).  On  June  1.  1965,  P  Ckn-pora- 
tion  acquires  100  percent  of  tbe  stock  of  S 
OorpcM'atlon  and  on  such  date  S  becomes  a 
subsidiary  of  P  Ck>rporatlon.  Also  on  such 
date,  P  Corporation  substitutes  a  qviallfled 
stock  <9tlott:to  pxirchase  P  stock  for  a  quali¬ 
fied  stock  cqptlon  to  purchase  S  stock  held 


E,  an  employee  of  S.  Asstime  that  E’s  s 
option  had  8  years  to  run  on  the  date  of  the 
substitution.  If  the  P  option  granted  to  E 
In  substitution  for  his  S  option  runs  for  more 
than  8  years  from  the  date  of  the  substltu* 
tlon,  section  425(a)  cannot  apply,  since  the 
effect  of  such  an  option  would  be  to  give  E 
an  additional  benefit  which  he  did  not  enjoy 
under  his  8  option. 

Example  (2).  E  Is  an  employee  of  S  Cor¬ 
poration.  E  holds  a  qualified  stock  option 
which  was  granted  to  him  by  8  to  purchase 
60  shares  of  8  stock  at  $12  per  share.  On 
Jime  1,  1967,  8  Corporation  Is  merged  into 
P  Corporation,  and  on  such  date  P  substi*- 
tutes  a  qualified  stock  option  to  purchase  P 
stock  for  E’s  qualified  stock  option  to  pur¬ 
chase  S  stock.  Immediately  before  the  sub¬ 
stitution,  the  fair  market  value  of  S  stock 
was  $32  per  share;  Immediately  after  the 
substitution,  the  fair  market  value  of  P  stock 
is  $24  per  share.  The  new  option  entitles 
E  to  buy  P  stock  at  $9  per  share.  Since  on  a 
share  by  share  comparison  the  ratio  of  the 
new  option  price  ($9  per  share)  to  the  fair 
market  value  of  P  stock  Immediately  after 
the  substitution  ($24  per  share)  Is  not  more 
favorable  to  E  than  the  ratio  of  the  old 
option  price  ($12  per  share)  to  the  fair  mar¬ 
ket  value  of  8  stock  Immediately  before  the 
substitution  ($32  per  share)  (9/24=12/32) 
the  requirement  of  subparagraph  (4)  (1)  of 
this  paragraph  Is  met.  The  number  of 
shares  subject  to  E’s  option  to  purchase  P 
stock  Is  >6et  at  80.  81nce  the  excess  of  the 
aggregate  fair  market  value  over  the  aggre¬ 
gate  option  price  of  the  stock  subject  to  E’s 
new  option  to  purchase  P  stock,  $1,200  (80 
X  $24  mlnris  80  x  $9) ,  Is  not  greater  than  the 
excess  of  the  aggregate  fair  market  value  over 
the  aggregate  option  price  of  the  stock  sub¬ 
ject  to  E’s  old  option  to  purchase  S  stock, 
$1,200  (60x$32  minus  60x$12),  the  require¬ 
ment  of  subparagraph  (l)(i)(a)  of  this 
paragraph  Is  met.  ’Thus,  section  425(a)  may 
apply  to  the  substitution. 

Example  (3) .  Assume  the  same  facts  as  in 
example  (2),  except  assiune  that  the  fair 
mai^et  value  of  8  stock  Immediately  before 
the  substitution  was  $8  per  share  and  that 
the  option  price  was  $10  per  share,  and  that 
the  fair  market  value  of  P  stock  immediately 
after  the  substitution  Is  $12  per  share.  P 
sets  the  new  option  price  at  $15  per  share. 
81nce  on  a  share  by  share  comparison  the 
ratio  of  the  new  option  price  ($15  per  share) 
to  the  fair  market  value  of  P  stock  immedi¬ 
ately  after  the  substitution  ($12  per  share) 
Is  not  more  favorable  to  E  than  the  ratio  of 
the  old  option  price  ($10  per  share)  to  the 
fair  market  value  of  8  stock  Immediately 
before  the  substitution  ($8  per  share) 
(^%2=*%)f  the  requirement  of  subparagraph 
(4)  (1)  of  this  paragraph  is  met.  Assume 
further  that  the  number  of  shares  subject 
to  E’s  P  option  Is  set  at  20  as  compared  to  60 
shares  under  ETs  old  option  to  buy  S  stock. 
Immediately  after  the  substitution,  2  shares 
of  P  stock  are  worth  $24,  which  is  what  3 
shares  of  8  stock  were  worth  immediately  be¬ 
fore  the  substitution  (2  x  $12  =  3  X  $8). 
’Thus,  to  completely  replace  E’s  8  option,  E 
should  have  received  an  option  to  purchase 
40  shares  of  P  stock,  i.e.,  2  shares  of  P  for 
each  3  shares  of  8  which  E  could  have  pur¬ 
chased  under  his  old  option  (%  =  ^‘'w))- 
Since  E’s  new  option  covers  20  shares  of  P 
stock.  It  Is  clear  that  P  has  replaced  only 
%  of  E’s  stock  option.  ’The  portion  of  E’s 
stock  option  which  was  not  replaced  by  P  is 
an  outstanding  stock  cation  to  purchase 
stock  of  a  predecessor  corporation  of  P  Cor- 
p<M^tlon  for  purposes  of  section  422(b)(5) 
and  (c) (2). 

(5)  For  the  purpose  of  applying 
tion  425(a),  tiie  assumption  or  substitu¬ 
tion  shall  be  considered  to  occur  at  the 
time  that  the  optionee  would,  except  for 
section  425(a),  be  considered  to  have 


FEMRAL  REGISTER 


18085 


Saturday,  December  19,  1964 

been  granted  the  option  which  the  em¬ 
ployer  corporation,  or  parent  or  subsid¬ 
iary  thereof,  is  Issuing  or  assuming.  An 
assumption  or  substitution  which  occurs 
by  reason  of  a  corporate  transaction  may 
occur  before  or  after  the  corporate 
transaction. 

(6)  In  order  to  have  a  substitution  of 
an  option  under  section  425(a)  the  op¬ 
tionee  must,  in  connection  with  the  cor¬ 
porate  transaction,  lose  his  rights  under 
the  old  option.  There  cannot  be  a  sub¬ 
stitution  of  a  new  option  for  an  old  op¬ 
tion  within  the  meaning  of  section  425  . 

(a)  if  it  is  contemplated  that  the  optionee 
may  exercise  both  the  old  option  and  the 
new  option.  It  is  not  necessary,  however, 
to  have  a  complete  substitution  of  a  new 
option  for  the  old  option.  However,  if 
the  old  option  was  a  qualified  or  re¬ 
stricted  stock  option,  any  portion  of  such 
option  which  is  not  substituted  or  as¬ 
sumed  in  a  transaction  to  which  section 
425(a)  applies  will  be  treated  as  an  out¬ 
standing  option  to  purchase  stock  of  a 
predecessor  corporation  of  the  new  em¬ 
ployer  or  grantor  corporation.  See  sec¬ 
tion  422  (b)  (5)  and  (c)  (2)  and  para¬ 
graph  (f)  of  §  1.422-2.  For  example, 
assume  that  X  Corporation  forms  a  new 
corporation,  Y  Corporation,  by  a  trans¬ 
fer  of  certain  assets  and  distributes  the 
stock  of  Y  Corporation  to  the  share¬ 
holders  of  X  Corporation.  Assiune  fur¬ 
ther  that  E,  an  employee  of  X  Corpora¬ 
tion,  is  thereafter  an  employee  of  both 
X  Corporation  and  Y  Corporation.  Y 
Corporation  wishes  to  substitute  an 
option  to  purchase  some  of  its  stock  for 
the  statutory  option  which  E  has,  en¬ 
titling  him  to  purchase  100  shares  of  the 
stock  of  X  Corporation.  The  option  to 
purchase  the  stock  of  X  Corporation,  at 
$50  a  share,  was  granted  when  the  stock 
had  a  fair  market  value  of  $50  a  share, 
and  the  stock  was  worth  $100  a  shetre 
just  before  the  distribution  of  the 
new  corporation’s  stock  to  the  share¬ 
holders  of  X  Corporation.  The  stock 
of  X  Corporation  and  of  Y  Cor¬ 
poration  is  worth  $50  a  share  just  after 
such  distribution,  which  also  is  the  time 
of  the  substitution.  On  these  facts  an 
option  to  purchase  200  shares  of  stock  of 
Y  Corporation  at  $25  a  share  could  be 
given  to  the  employee  in  complete  sub¬ 
stitution  for  the  old  option.  It  would 
also  be  permissible  to  give  the  employee 
an  option  to  purchase  100  shares  of  stock 
of  Y  Corporation  at  $25  a  share  in  sub¬ 
stitution  for  his  right  to  purchase  50 
of  the  shares  covered  by  the  old  option. 
However,  if  the  option  to  purchase  X 
stock  was  a  qualified  or  restricted  stock 
option,  then  to  the  extent  the  old  option 
is  not  assumed  or  a  new  option  issued  in 
substitution  therefor  in  a  transaction  to 
which  section  425(a)  applies,  such  old 
option  will  be  treated  as  an  outstanding 
option  under  section  422(c)  (2)  for  pur¬ 
poses  of  section  422(b)(5).  See  para¬ 
graph  (f)  of  §  1.422-2. 

(7)  Any  resisonable  methods  may  be 
determine  the  fair  market  value 
oj  toe  stock  subject  to  the  option  imme- 
^toly  before  the  assumption  or  substi¬ 
tution  and  the  fair  market  value  of  the 
stock  subject  to  the  option  immediately 
^ter  the  assumption  or  substitution. 
Such  methods  include  the  valuation 


methods  described  in  i  20.2031-2  of  this 
chapter  (the  Estate  Tax  Regulations). 
In  ^  case  of  stock  listed  on  a  stock  ex¬ 
change,  the  fair  market  value  may  be 
based  on  the  last  sale  before  and  the  first 
sale  after  the  assumption  or  substitution 
if  such  sales  clearly  refiect  the  fair  mar¬ 
ket  value  of  the  stock,  or  n^ay  be  based 
upon  an  average  selling  price  during  a 
longer  period,  such  as  the  day  or  week 
before,  and  the  day  or  week  after,  the 
assiunption  or  substitution.  If  the  stocks 
are  not  listed,  or  if  they  are  newly  issued, 
it  will  be  reasonable  to  base  the  determi¬ 
nation  on  experience  over  even  longer 
periods.  In  the  case  of  a  merger,  consol¬ 
idation,  or  other  reorganization  which 
is  arrived  at  by  arm’s-length  negotia¬ 
tions,  the  fair  market  value  of  the  stocks 
subject  to  the  option  before  and  after 
the  assumption  or  substitution  may  be 
based  upon  the  values  assigned  to  the 
stock  for  purposes  of  the  reorganization. 
For  example,  if  in  the  case  of  a  merger 
the  parties  treat  each  share  of  the  merged 
company  as  being  equal  in  value  to  a 
share  of  the  surviving  company,  it  will 
be  reasonable  to  assume  that  the  stocks 
are  of  equal  value  so  that  the  substituted 
option  may  permit  the  employee  to  pur¬ 
chase  at  the  same  price  one  share  of  the 
surviving  company  for  each  share  he 
could  have  purchased  of  the  merged 
company. 

(8)  For  the  purpose  of  applying  sec¬ 
tion  425(a)  and  this  paragraph,  the  de¬ 
termination  of  whether  the  parent-sub¬ 
sidiary  relationship  exists  shall  be  based 
upon  circumstances  existing  immediately 
after  the  corporate  transaction. 

(b)  Acquisition  of  new  stock.  (1)  Sec¬ 
tion  425(b)  provides  that  the  rules  pro¬ 
vided  by  sections  421  through  425  which 
are  applicable  with  respect  to  stock 
transferred  to  an  individual  upon  his  ex¬ 
ercise  of  an  option,  shall  likewise  be 
applicable  with  respect  to  stock  acquired 
by  a  distribution  or  an  exchange  to 
which  section  305,  354,  355,  356,  or  1036 
(or  so  much  of  section  1031  as  relates  to 
section  1036)  applies.  Stock  so  acquired 
shall,  for  purposes  of  sections  421 
through  425,  be  considered  as  having 
been  transferred  to  the  individual  upon 
his  exercise  of  the  option.  A  similar  rule 
shall  be  applied  in  the  case  of  a  series  of 
such  acquisitions.  With  respect  to  such 
acquisitions,  section  425(b)  does  not 
make  inapplicable  any  of  the  provisions 
of  section  305,  354,  355,  356,  or  1036  (or 
so  much  of  section  1031  as  relates  to  sec¬ 
tion  1036) . 

(2)  The  application  of  this  paragraph 
may  be  illustrated  by  the  following  ex¬ 
ample: 

Example.  If,  with  respect  to  stock  trans¬ 
ferred  pursuant  to  the  timely  exercise  of  a 
statutory  option,  there  is  a  distribution  of 
new  stock  to  which  section  305(a)  is  ap¬ 
plicable,  and  if  there  is  a  disposition  of  such 
new  stock  before  the  expiration  of  the  ap¬ 
plicable  holding  period  required  with  respect 
to  the  stock  originally  acquired  pursuant  to 
the  exercise  of  such  option,  such  disposition 
makes  section  421  inapplicable  to  the  trans¬ 
fer  of  the  original  stock  pursuant  to  the 
exercise  of  the  option  to  the  extent  that  the 
disposition  effects  a  reduction  of  the  in- 
dividiial’s  total  interest  in  the  old  and  new 
stock.  However,  if  the  new  stock,  as  well  as 
the  old  stock,  is  not  disposed  of  before  the 


expiration  of  the  holding  period  required 
with  respect  to  the  original  stock  acquired 
p\irsuant  to  the  exercise  of  the  option,  the 
special  tax  treatment  provided  by  section 
421  is  appUcable  to  both  the  original  shares 
and  the  shares  acquired  by  virtue  of  the 
distribution  to  which  section  305(a)  applies. 

(c)  Disposition  of  stock.  (1)  For 
purposes  of  sections  421  through  425, 
the  term  “disposition”  includes  a  sale, 
exchange,  giftr  or  any  transfer  of  legal 
title,  but  does  not  include — 

(1)  -A  transfer  from  a  decedent  to  his 
estate  or  a  transfer  by  bequest  or  in¬ 
heritance;  or 

(ii)  An  exchange  to  which  is  appli¬ 
cable  section  354,  355,  356,  or  1036  (or 
so  much  of  section  1031  as  relates  to  sec¬ 
tion  1036) ;  or 

(iii)  A  mere  pledge  or  hypothecation. 
However,  a  disposition  of  the^  stock 
pursuant  to  a  pledge  or  hsrpothecation 
is  a  disposition  by  the  individual,  even 
though  the  making  of  the  pledge  or  hy¬ 
pothecation  is  not  such  a  disposition. 

(2)  If  an  individual  exercises  a  statu¬ 
tory  option,  a  share  of  stock  acquired 
pursuant  to  such  exercise  is  not  con¬ 
sidered  disposed  of  by  the  individual  if 
such  share  is  taken  in  the  name  of  the 
individual  and  another  person  jointly 
with  right  of  survivorship,  or  is  subse¬ 
quently  transferred  into  such  joint 
ownership,  or  is  retransferred  from 
such  joint  ownership  to  the  sole  owner¬ 
ship  of  the  individual.  However,  any 
termination  of  such  joint  ownership  is 
a  disposition  of  such  share,  except  to  the 
extent  that  the  Individual  reacquires 
ownership  of  the  share.  For  example, 
if  such  individual  and  his  joint  owner 
transfer  such  share  to  ano^er  person, 
the  individual  has  made  a  disposition 
of  such  share.  Likewise,  if  a  share  of 
stock  held  in  the  joint  names  of  such 
individual  and  another  person  is  trans¬ 
ferred  to  the  name  of  such  .other  person, 
there  is  a  disposition  of  such  share  by  the 
individual.  If  an  individual  exercises  a 
statutory  option  and  a  share  of  stock  is 
transferred  to  another  or  is  transferred 
to  such  individual  in  his  name  as  trustee 
for  another,  the  individual  has  made  a 
disposition  of  such  share. 

(3)  The  application  of  this  paragraph 
may  be  illustrated  by  the  following 
examples: 

Example  (1).  On  June  1,  1964,  the  X 
Corporation  grants  to  E,  an  employee,  a  qual¬ 
ified  stock  option  to  pvnchase  100  shares  of 
X  Corporation  stock  at  $100  per  share,  the 
fair  market  value  of  X  Corporation  stock  on 
that  date.  On  June  1,  1965,  while  employed 
by  X  Corporation.  E  exercises  the  option  in 
full  and  pays  X  Corporation  $10,000,  and 
on  that  day  X  Corporation  transfers  to  E  100 
shares  of  its  stock  having  a  fair  market  value 
of  $12,000.  Before  June  1,  1968,  E  makes 
no  disposition  of  the  100  shares  so  pur¬ 
chased.  E  realizes  no  income  on  June  1. 
1965,  with  respect  to  the  transfer  to  him  of 
the  100  shares  of  X  Corporation  stock. 
X  Corporation  is  not  entitled  to  any  deduc¬ 
tion  at  any  time  with  respect  to  its  transfer 
to  E  of  the  stock.  E’s  basis  for  such  100 
shares  is  $10,000. 

Example  (2).  Assume  the  same  facts  as 
in  example  (1),  except  assume  that  on 
August  1.  1968,  three  years  and  two  months 
after  the  transfer  of  the  shares  to  him.  E  sells 
the  100  shares  of  X  Corporation  stock  tot 
$13,000  which  is  the  fair  market  value  of  the 
stock  on  that  date.  For  the  taxable  year 
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in  which  the  sale  occurs,  X  realizes  a  gain  of 
$3,000  ($13,000  minus  X's  basis  of  $10,000). 
which  is  treated  as  long-term  capital  gain. 

Example  (}).  Assume  the  same  facts  as 
in  example  (2),  except  assume  that  on 
August  1.  1968,  E  makes  a  gift  of  the  100 
shares  of  Y  Corporation  stock  to  his  son. 
Such  disposition  results  in  no  realization  of 
gain  to  E  either  for  the  taxable  year  in  which 
the  option  is  exercised  or  the  taxable  year  in 
which  the  gift  is  made.  E’s  basis  of  $10,000 
becomes  the  donee’s  basis  for  determining 
gain  or  loss. 

Example  (4),  Assume  the  same  facts  as 
in  example  (1),  except  assiune  that  on  May 
1,  1968,  two  years  and  11  months  after  the 
transfer  of  the  shares  to  him,  E  sells  the  100 
shares  of  X  Corporation  stock-  for  $13,000. 
The  special  rules  of  section  421(a)  are  not 
applicable  to  the  transfer  of  the  stock  by 
X  Corporation  to  E,  because  disposition  of 
the  stock  was  made  by  E  within  three  years 
from  the  date  the  shares  were  transferred  to 
him. 

Example  (5).  Assume  the  same  facts  as 
in  example  (1) ,  except  assume  that  E  dies  on 
September  1,  1965,  owning  the  100  shares  of 
X  CorpOTation  stcxk  acqxiired  by  him  piu- 
suant  to  his  exercise  on  June  1,  1965,  of  the 
qvudifled  stock  option.  On  the  date  of  death, 
the  fair  market  value  of  the  stock  is  $12,500. 
No  income  is  realized  by  E  by  reason  of  the 
transfer  of  the  100  shares  to  his  estate.  If 
the  stock  is  valued  as  of  the  date  of  E’s  death 
tot  estate  tax  purposes,  the  basis  of  the  100 
shares  in  the  hands  of  the  executor  is  $12,500. 

(d)  Attribution  of  stock  ownership. 
Section  425(d)  pro^des  that  in  deter* 
mining  the  amount  of  stock  owned  by  an 
individual  for  purposes  of  applsring  the 
percentage  limitations  of  section  422(b) 
(7),  423(b)(3).  and  424(b)(3),  stock  of 
the  employer  corporation  or  of  a  related 
corporation  which  is  owned  (directly  or 
indirectly)  by  or  for  such  individual’s 
brothers  and  sisters  (whether  by  the 
whole  or  half  blood),  spouse,  ancestors, 
and  lineal  descendants,  shall  be  consid¬ 
ered  as  owned  by  such  individual.  Also, 
for  such  purpose,  if  a  domestic  or  foreign 
corporation,  partnership,  estate,  or  trust 
owns  (direct^  or  indirectly)  stock  of  the 
employer  corporation  or  of  its  parent  or 
subsidiary,  such  stock  shall  be  considered 
as  being  owned  proportionately  by  or  for 
the  shareholders,  partners,  or  benefici¬ 
aries  of  the  corporation,  partnership, 
estate,  or  trust. 

(e)  Modification,  extension,  or  re¬ 
newal  of  option.  (1)  Section  425(h)  pro¬ 
vides  the  rules  for  determining  whether 
a  share  of  stock  transferred  to  an  indi¬ 
vidual  upon  his  exercise  of  an  option, 
after  the  terms  thereof  have  been  modi¬ 
fied,  extended,  or  renewed,  is  transferred 
pursuant  to  the  exercise  of  a  statutory 
option.  Such  rules  and  the  rules  of  this 
section  are  applicable  to  modifications, 
extensions,  or  renewals  (or  to  changes 
which  are  not  treated  as  modifications) 
of  an  option  in  any  taxable  year  of  the 
optionee  which  begins  after  December 
31,  1963,  except  that  secticm  425(h)  (1) 
and  this  paragraph  shall  not  apply  to 
any  change  made  before  January  1, 1965, 
in  the  terms  of  an  option  granted  after 
December  31, 1963,  to  permit  such  option 
to  meet  the  requirements  of  section 
422(b)  (3),  (4),  or  (5),  and  the  regula¬ 
tions  thereunder.  See  paragraphs  (d), 
(e),  and  (f),  of  S  1.422-2,  relating  to 
period  for  exercising  options,  coition 
price,  and  prior  outstanding  options. 


respectively,  in  the  case  of  qualified 
stock  options. 

(2)  Any  modification,  extension,  or  re¬ 
newal  of  the  terms  of  an  option  to  pur¬ 
chase  stock  shall  be  considered  as  Uie 
granting  of  a  new  option. 

(3)  Except  as  otherwise  provided  in 
subparagraph  (4)  of  this  paragraph,  in 
case  of  a  modification,  extension,  or 
renewal  of  an  option,  the  highest  of  the 
following  values  shall  be  considered  to  be 
the  fair  market  value  of  the  stock  at  the 
time  of  the  granting  of  such  option  for 
purposes  of  applying  the  rules  of  sections 
423(b)(6),  and  424(b)(1)  — 

(i)  The  fair  market  value  on  the  date 
of  the  original  granting  of  the  option, 

(ii)  The  fair  market  value  on  the  date 
of  the  making  of  such  modification,  ex¬ 
tension,  or  renewal,  or 

(iii)  The  fair  market  value  at  the  time 
of  the  making  of  any  intervening  modi¬ 
fication,  extension,  or  renewal. 

(4)  (i)  In  the  case  of  a  modification, 
extension,  or  renewal  of  a  restricted 
stock  option  before  January  1,  1964  (or 
after  December  31,  1963,  if  made  pur¬ 
suant  to  a  binding  written  contract 
entered  into  before  January  1, 1964) ,  the 
rules  of  subparf^aph  (3)  of  this  para¬ 
graph  do  not  apply  if  the  aggregate  of 
the  monthly  average  fair  market  values 
of  the  stock  subject  to  the  option  for  the 
12  consecutive  calendar  months  preced- 
ii^  the  month  in  which  the  modification, 
extension,  or  renewal  occurs,  divided  by 
12,  is  an  amount  less  than  80  percent  of 
the  fair  market  value  of  such  stock  on  the 
date  of  the  original  granting  of  the  op¬ 
tion  or  the  date  of  the  making  of  any 
intervening  modification,  extension,  or 
renewal,  whichever  is  the  highest.  In 
such  case,  any  modification,  extension,  or 
renewal  of  the  option  is  treated  as  the 
granting  of  a  new  option  but  only  the 
fair  market  value  of  the  stock  subject 
to  the  option  at  the  time  of  the  modifi¬ 
cation,  extension,  or  renewal  is  con¬ 
sidered  in  determining  whether  the 
option  is  a  restricted  stock  option.  In 
the  case  of  stocks  listed  on  a  stock  ex¬ 
change.  the  average  fair  market  value 
of  the  stock  for  any  month  may  be  deter¬ 
mined  by  adding  the  highest  and  lowest 
quoted  selling  prices  during  such  month 
and  dividing  the  sum  by  two.  The 
method  used  for  determining  the  aver¬ 
age  fair  market  value  of  the  stock  for 
any  month  must  be  used  for  all  twelve 
months,  except  where  it  is  shown  that 
such  method  cannot  be  used  for  any 
month  or  does  not  clearly  refiect  the 
average  fair  market  value  of  the  stock 
for  any  such  month. 

(ii)  The  application  of  subdivision  (i) 
of  this  subparagraph  may  be  illustrated 
by  the  following  example: 

Example.  On  June  1,  1962,  a  restricted 
stock  option  was  granted  to  purchase  before 
July  1,  1965,  a  share  of  stock  for  $85.  The 
fair  market  value  of  such  stock  on  June  1. 
1962,  was  $100.  On  June  15.  1963,  when  the 
fair  market  value  of  the  stock  is  $60,  such 
option  Is  extended  so  that  it  is  exercisable 
at  any  time  before  Jvily  1,  1966,  at  $55  a 
share.  ’The  average  fair  market  value  of  the 
stock  subject  to  the  option  for  each  of  the 
12  calendar  months  preceding  June  1963,  U 
as  follows: 


1962 

1963 

June _ - _ 

$100 

January _ 

-  $90 

July  _ _ 

90 

February _ 

..  80 

Augtist _ 

80 

March _ 

-  70 

September _ 

70 

April _ 

-  60 

October _ 

80 

May _ 

-  60 

November _ 

80 

December 

90 

The  aggregate  of  such  values  is  $950.  When 
this  sum  is  divided  by  12,  the  result  Is  $79.17, 
which  is  an  amount  less  than  80  percent  of 
the  fair  market  value  of  the  stock  ($100) 
when  the  option  was  granted.  Accordingly, 
when  the  option  Is  extended  on  June  15, 
1963,  the  option  price  could  have  been  re¬ 
duced  as  low  as  $51  (85  p«-cent  of  the  fair 
market  value  of  the  stock  on  such  day) 
without  disqualifying  the  option  as  a  re¬ 
stricted  stock  option.  If  the  aggregate  fair 
market  values  of  the  stock  so  ascertained 
had  amounted  to  $960  or  more,  the  rules  of 
subparagraph  (3)  of  this  paragraph  would 
have  been  applicable  with  the  result  that 
any  reduction  in  the  option  price  would  have 
dl^uallfied  the  option  as  a  restricted  stock 
option. 

(5)  (i)  The  time  or  date  when  an  op¬ 
tion  is  modified,  extended,  or  renewed 
shall  be  determined,  insofar  as  appli¬ 
cable,  in  accordance  with  the  rules  gov¬ 
erning  determination  of  the  time  or  date 
of  granting  an  option  provided  in  para¬ 
graph  (c)  of  §  1.421-7.  For  purposes  of 
sections  421  through  425,  the  term  “mod¬ 
ification”  means  any  change  in  the  terms 
of  the  option  which  gives  the  optionee 
additional  benefits  under  the  option. 
For  example,  a  change  in  the  terms  of 
the  option,  which  shortens  the  period 
during  which  the  option  is  exercisable, 
is  not  a  modification.  However,  a  change 
which  provides  more  favorable  terms 
for  the  pasrment  for  the  stock  pur¬ 
chased  under  the  option,  is  a  modifi¬ 
cation.  Where  an  option  is  amended 
solely  to  increase  the  number  of  shares 
subject  to  the  option,  such  increase 
shall  not  be  considered  as  a  modifica¬ 
tion  of  the  option,  but  shall  be  treated 
as  the  grant  of  a  new  option  for  the  ad¬ 
ditional  shares. 

(ii)  (a)  A  change  in  the  number  or 
price  of  the  shares  of  stock  subject  to  an 
option  merely  to  refiect  a  stock  dividend, 
or  stock  split-up,  is  not  a  modification 
of  the  option. 

(b)  A  change  in  the  number  or  price 
of  the  shares  of  stock  subject  to  an  option 
to  refiect  a  corporate  transaction  (as  de¬ 
fined  by  paragraph  (a)(l)(ii)  of  this 
section)  is  not  a  modification  of  the  op¬ 
tion  provided  that  the  excess  of  the  ag- 
gr^ate  fair  market  value  (determined 
immediately  edter  such  corporate  trans¬ 
action)  of  the  shares  subject  to  the  op¬ 
tion  immediately  after  such  change  over 
the  aggregate  new  option  price  of  such 
shares  is  not  more  than  the  excess  of 
the  aggregate  fair  market  value  of  the 
shares  subject  to  the  option  immediately 
before  the  transaction  over  the  aggregate 
former  opUon  price  of  such  shares,  and 
provided  that  the  option  after  such 
chemge  does  not  give  the  employee  ad¬ 
ditional  benefits  which  he  did  not  have 
before  such  change.  The  ratio  of  the 
option  price  immediately  after  the 
change  to  the  fair  market  value  of  the 
stock  subject  to  the  option  inunediately 
after  the  corporate  transaction  must  not 
be  more  favorable  to  the  optionee  on  a 
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^are  by  share  comparison  than  ttie  ratio 
of  the  old  option  price  to  the  fair  market 
value  of  the  stock  subject  to  the  option 
immediately  before  such  transaction.  A 
reduction  in  the  option  price  of  an  op¬ 
tion,  other  than  as  specifically  provided 
for  in  this  section,  is  a  modification  of 
such  option. 

(c)  The  application  of  (b)  of  this  sub¬ 
division  may  be  illustrated  by  the  follow¬ 
ing  example: 

Example.  E,  an  employee  of  P  Corpora¬ 
tion.  bolds  a  qualified  stock  option  granted 
to  him  by  P  to  buy  90  shares  of  P  stock  at 
|36  per  share.  P  Corporation  is  a  party  to 
a  corporate  transaction  (as  defined  by  para¬ 
graph  (a)(l)(li)  of  this  section)  which  re¬ 
sults  in  a  decline  in  the  fair  market  value  of 
p  stock.  Immediately  before  such  transac¬ 
tion  the  fair  market  value  of  P  stock  was  $64 
per  share.  Immediately  after  such  trans¬ 
action,  the  fair  market  value  of  P  stock  is 
$48  per  share.  Two  weeks  after  such  trans¬ 
action,  P  proposes  to  amend  E’s  option  in 
order  to  refiect  the  decline  in  the  fair  market 
value  of  P  stock  attributable  to  the  transac¬ 
tion.  At  such  time,  the  fair  market  value 
of  P  stock  is  $50  per  share.  However,  since 
the  change  was  not  made  at  the  time  of  the 
transaction,  the  fair  market  value  of  P  stock 
at  the  time  of  the  change  is  irrelevant  for 
purposes  of  determining  whether  the  change 
comes  under  the  rule  of  (b)  of  this  subdivi¬ 
sion.  P  changes  the  terms  of  E’s  option  to 
lower  the  option  price  to  $27  per  share  and 
to  Increase  the  number  of  shares  subject  to 
the  option  to  120.  No  other  terms  of  the 
option  are  changed.  The  aggregate  fair 
market  value  (determined  inunedlately  after 
the  corporate  transaction)  of  the  shares  sub¬ 
ject  to  the  option  immediately  after  the 
change  is  $5,760  ($48  x  120).  The  aggregate 
option  price  of  the  shares  subject  to  the  op¬ 
tion  immediately  after  the  change  is  $3,240 
($27  X  120).  Thtis,  the  excess  of  such  fair 
market  value  over  such  option  price  is  $2,520 
($5,760— $34140) .  The  aggregate  fair  market 
value  of  the  stock  subject  to  the  option  im¬ 
mediately  before  the  corporate  transaction  is 
$5,760  ($64  X  90).  The  aggregate  option 
price  for  the  stock  subject  to  the  option  Im- 
,  mediately  before  the  change  is  $3,240  ($36 
x90).  'Thus,  the  excess  of  such  fair  market 
value  over  such  option  price  is  $2,520 
($5,760— $34240) .  Accordingly,  the  excess 
after  the  change  does  not  exceed  the  excess 
before  the  corporate  transaction.  Moreover, 
the  ratio  of  the  option  price  immediately 
after  the  change  ($27  per  share)  to  the  fair 
market  value  of  P  stock  immediately. after 
the  transaction  ($48  per  share)  is  not  more 
favorable  to  E  on  a  share  by  share  compari- 
•  son  than  the  ratio  of  the  old  option  price 
($36  per  share)  to  the  fair  market  value  of  P 
stock  immediately  before  the  transaction 
($64)  (27/48  =  36/64).  For  purposes  of  sec¬ 
tion  425(h),  the  changes  made  do  not  confer 
‘  additional  benefits  on  E  which  he  did  not 
have  before  the  change.  Accordingly,  the 
changes  do  not  constitute  a  modification  of 
E’s  option. 

(iii>  Any  change  in  the  terms  of  an 
option  for  the  purpose  of  qualifying  the 
option  as  a  statutory  option  grants  addi¬ 
tional  benefits  and,  therefore,  is  a  modi¬ 
fication.  However,  if  the  terms  of  an 
option  are  changed  to  provide  that  the 
optionee  cannot  transfer  the  option  ex¬ 
cept  by  will  or  by  the  laws  of  descent 
$nd  distribution  in  order  to  meet  the 
requirements  of  section  422(b)(6),  423 
^fi)  (9) ,  or  424(b)  (2) ,  such  change  is  not 
a  modification,  provided  that  in  any  case 
where  the  purpose  of  the  change  is  to 
meet  the  requirements  of  section  424  (bl 


(2)  the  option  ia  at  the  same  time 
changed  so  that  it  is  not  exercisable  after 
the  expiration  of  ten  years  from  the  date 
the  option  was  granted.  Where  an  op¬ 
tion  is  not  immediately  exercisable  in 
full,  a  change  in  the  terms  of  such  option 
to  accelerate  the  time  at  which  the  op¬ 
tion  (or  any  portion  thereof)  may  be 
exercised  is  not  a  modification  for  pur¬ 
poses  of  section  425(h)  and  this  section. 

(iv)  An  extension  of  an  option  refers 
to  the  granting  by  the  corporation  to 
the  optionee  of  an  additional  period  of 
time  within  which  to  exercise  the  option 
beyond  the  time  originally  prescribed. 

A  renewal  of  an  option  is  the  granting 
by  the  corporation  of  the  same  rights  or 
privileges  contained  in  the  original  op¬ 
tion  on  the  same  terms  and  conditions. 
The  rules  of  this  paragraph  apply  as  well 
to  successive  modifications,  extensions, 
and  renewals. 

(6)  A  statutory  option  may,  as  a  re¬ 
sult  of  a  modification,  extension,  or  re¬ 
newal,  thereafter  cease  to  be  a  statutory 
option,  or  any  option  may,  by  modifica¬ 
tion,  extension,  or  renewal,  thereafter 
become  a  statutory  option. 

(7)  The  application  of  this  paragraph 
may  be  illustrated  by  the  following  ex¬ 
amples: 

Example  (I ) .  On  June  1,  1964,  the  X  Cor¬ 
poration  grants  to  an  employee  an  option 
under  X’s  employee  stock  pmchase  plan  to 
purchase  100  shares  of  the  stock  of  X  Cor¬ 
poration  at  $90  per  share,  such  option  to  be 
exercised  on  or  before  June  1,  1966.  At  the 
time  the  option  is  granted,  the  fair  market 
value  of  the  X  Corporation  stock  is  $100  per 
share.  On  February  1,  1965,  before  the  em¬ 
ployee  exercises  the  option,  X  Corporation 
modifies  the  option  to  provide  that  the  price 
at  which  the  employee  may  purchase  the 
stock  shall  be  $80  per  share.  On  February 
1,  1965,  the  fair  market  value  of  the  X  Cor¬ 
poration  stock  is  $90  p«a«hare.  Under  sec¬ 
tion  425(h).  the  X  Corporation  is  deemed  to 
have  granted  an  option  to  the  employee  on 
February  1,  1965.  Such  option  shall  be 
treated  as  an  option  to  purchase  at  $80  per 
share  100  shares  of  stock  having  a  fair 
market  value  of  $100  per  share,  that  is,  the 
higher  of  the  fair  market  value  of  the  stock 
on  June  1,  1964,  or  on  February  1,  1965.  The 
exercise  of  such  option  by  the  employee  after 
February  1,  1965,  is  not  the  exercise  of  a 
statutory  option. 

Example  (2) .  On  June  1,  1964,  the  X  Cor¬ 
poration  grants  to  an  employee  an  option 
under  X’s  employee  stock  purchase  plan  to 
purchase  100  shares  of  X  Corporation  stock 
at  $90  per  share,  exercisable  after  December 
31,  1965,  and  on  or  before  June  1,  1966.  On 
June  1,  1964,  the  fair  market  value  of  X  Cor¬ 
poration’s  stock  is  $100  per  share.  On  Feb¬ 
ruary  1,  1965,  X  Corporation  modifies  the 
option  to  provide  that  the  option  shall  be 
exercisable  on  or  before  September  1,  1966. 
On  February  1,  1965,  the  fair  market  value  of 
X  Corporation  stock  is  $110  per  share. 
Under  section  425(h),  X  Corporation  is 
deemed  to  have  granted  an  option  to  the 
employee  on  February  1,  1965,  to  purchase  at 
$90  per  share  100  shares  of  stock  having  a 
fair  market  value  of  $110  per  share,  that  is, 
the  higher  of  the  fair  market  value  of  the 
stock  on  June  1,  1964,  or  on  February  1,  1965. 
’The  exercise  of  such  option  by  the  employee 
is  not  the  exercise  of  a  statutory  option. 

Example  ( 3) .  The  facts  are  the  same  as 
in  exampie  (1),  except  that  the  employee 
exercised  the  option  to  the  extent  of  50 
shares  on  January  15.  1965,  before  the  date 
of  the  modification  of  the  option.  Any  ex¬ 
ercise  of  the  option  after  February  1,  1965, 


the  date  of  the  modification,  is  not  the  exer¬ 
cise  of  a  statutory  option.  See  example  (1) 
in  this  subparagraph.  The  exercise  of  the 
option  on  January  15,  1965,  pursuant  to 
which  50  shares  were  acquired,  is  the  exer¬ 
cise  of  a  statutory  option.  , 

Example  (4).  On  June  1,  1964,  the  X  Cor¬ 
poration  grants  to  an  employee  an  option  to 
purchase  100  shares  of  the  stock  of  X  Cor¬ 
poration  at  $80  i>er  share,  such  option  to  be 
exercised  on  or  before  June  1,  1966.  At  the 
time  the  option  is  granted,  the  fair  market 
value  of  the  X  Corporation  stock  is  $100  per 
share.  On  February  1,  1965,  before  the  em¬ 
ployee  exercises  the  option,  the  X  Corpora¬ 
tion  modifies  the  option  to  provide  that  the 
number  of  shares  of  stock  which  the  em¬ 
ployee  may  purchase  at  $80  per  share  will 
be  250.  On  February  1,  1965,  the  fair  market 
value  of  X  Corporation  stock  is  $80  per 
share.  Under  these  facts,  the  X  Corporation 
has  granted  two  options,  one  option  (not  a 
statutory  option)  with  respect  to  100  shares 
having  been  granted  on  Jime  1,  1964,  and 
the  other  option  (a  qualified  stock  option) 
with  respect  to  the  additional  150  shares 
having  been  granted  on  February  1,  1965. 
In  the  absence  of  facts  identif3dng  which 
option  is  exercised  first,  the  employee  will 
be  deemed  to  have  exercised  the  options  in 
the  order  in  which  they  were  granted. 

Par.  8.  Section  1,691  (c)  is  amended 
by  revising  section  691(c)(2)(B)  and 
by  adding  a  historical  note.  These 
amended  and  added  provisions  read  as 
follows : 

§  1.691(c)  Statutory  provisions;  re¬ 
cipients  of  income  in  respect  of  dece¬ 
dents;  deduction  for  estate  tax. 

Sec.  691.  Recipients  of  income  in  respect 
of  decadents.  *  *  * 

(c)  Deduction  for  estate  tax.  •  *  • 

(2)  Method  of  computing  deduction.  *  *  * 
(B)  The  net  value  for  estate  tax  purposes 
of  all  the  items  described  in  subsection  (a) 
(1)  shall  be  the  excess  of  the  value  for  es¬ 
tate  tax  pmposes  of  all  the  items  described 
in  subsection  (a)(1)  over  the  deductions 
from  the  gross  estate  in  respect  of  claims 
which  represent  the  deductions  and  credit 
described  in  subsection  (b).  Such  net  value 
shall  be  determined  with  respect  to  the  pro¬ 
visions  of  section  421(c)(2),  relating  to  the 
deduction  for  estate  tax  with  respect  to  stock 
options  to  which  part  II  of  subchapter  D 
applies. 

«  *  *  •  • 

[Sec.  691(c)  as  amended  by  sec.  221(c)(2), 
Rev.  Act  1964  (78  Stat.  75)  J 

Par.  9.  Paragraph  (c)(1)  and  exam¬ 
ple  (1)  of  paragraph  (d)  of  §  1.691  (c)-l 
are  amended  to  read  as  follows: 

§  1.691(c)— 1  Deduction  for  estate  tax 
attributable  to  income  in  respect  of 
a  decedent. 

***** 

(c)  Amounts  deemed  to  be  income  in 
respect  of  a  decedent.  *  *  * 

(1)  The  value  for  estate  tax  purposes 
of  stock  options  in  respect  of  which 
amounts  are  includible  in  gross  income 
under  section  421(b) ,  in  the  case  of  tax¬ 
able  years  ending  before  January  1,  1964, 
or  under  section  422(c)(1),  423(c),  or 
424(c)  (1) ,  whichever  is  applicable,  in  the 
case  of  taxable  years  ending  after  De¬ 
cember  31,  1963.  See  section  421(d)  (6), 
in  the  case  of  taxable  years  ending  be¬ 
fore  January  1,  1964,  and  section  421 
(c)  (2) ,  in  the  case  of  taxable  years  end¬ 
ing  after  December  31,  1963. 
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(d)  Examples.  •  •  • 

Example  (i ) .  X.  an  attorney  who  kept  his 
books  by  use  of  the  cash  receipts  and  dis¬ 
bursements  method,  was  entitled  at  the  date 
of  his  death  tq  a  fee  for  services  rendered  In 
a  case  not  completed  at  the  time  of  his 
death,  which  fee  was  valued  In  his  estate 
at  $1,000,  and  to  accrued  bond  Interest,  which 
was  valued  In  his  estate  at  $600.  In  all, 
$1,600  was  Included  In  his  gross  estate  in 
respect  of  income  described  in  section  691(a) 

(1).  There  were  deducted  sis  claims  against 
his  estate  $160  for  business  expenses  for 
which  his  estate  was  liable  smd  t60  for  taxes 
accrued  on  certain  property  which  he  owned. 
In  all,  $200  was  deducted  for  claims  which 
represent  amounts  described  in  section  691 

(b)  which  are  allowable  as  deductions  to 
his  estate  or  to  the  beneficiaries  of  his  es¬ 
tate.  His  gross  estate  was  $186,000  and,  con¬ 
sidering  deductions  of  $16,000  and  an 
exemption  of  $60,000,  his  taxable  estate 
amouated  to  $110,000.  The  estate  tax  on 
this  amount  Is  $23,700  from  which  is  sub- 
t 'acted  a  $75  credit  for  State  death  taxes 
leaving  an  estate  tax  liability  of  $23,625.  In 
the  year  following  the  closing  of  X’s  estate, 
the  fee  In  the  amount  of  $1,200  wsis  collected 
by  X*s  son,  who  was  the  sole  beneficiary  of 
the  estate.  This  amount  was  included  under 
section  691(a)(1)(C)  in  the  son’s  gross  in¬ 
come.  The  son  may  deduct,  in  computing 
his  taxable  income  for  such  year,  $260  on 
account  of  the  estate  tax  attributable  to 
such  income,  computed  as  follows: 


(1)  (1)  Value  of  income  described  in 
section  091(a)  (1)  Included  in  com¬ 
puting  gross  estate _ $1,600 

(ii)  Deductions  in  computing  gross 
estate  for  claims  representing  de¬ 
ductions  described  in  section 
691(b) - -  200 


(111)  Net  value  of  Items  described  In 
section  691(a)(1) _  1,300 

(2)(1)  Estate  tax _  23,625 

(il)  Less:  Estate  tax  computed  with¬ 
out  including  $1,300  (item  (1)  (iii) ) 

In  gross  estate _  23,235 


(iii)  Portion  of  estate  tax  attributable 
to  net  value  of  items  described  in 
section  691(a)(1) _  390 


(3)  (i)  Value  in  gross  estate  of  items 
described  in  section  691(a)(1)  re- 
received  in  taxable  year  (fee) _ _ 1, 000 

(ii)  Value  in  gross  estate  of  all  in¬ 

come  items  described  in  section 
691(a)(1)  (item  (1)(1)) .  1,600 

(iii)  Part  of  estate  tax  deductible  on 

account  of  receipt  of  $1,200  fee 
(1,000/1,500  of  $390) .  260 

Although  $1,200  was  later  collected  as  the 


fee,  only  the  $1,000  actually  included  in  the 
gross  estate  is  used  in  the  above  computa¬ 
tions.  However,  to  avoid  distortion,  section 
691(c)  provides  that  if  the  value  included 
in  the  gross  estate  is  greater  than  the  amount 
finally  collected,  only  the  amount  collected 
shall  be  used  in  the  above  computations. 
Thus,  if  the  amount  collected  as  the  fee 
were  only  $500,  the  estate  tax  deductible 
on  the  receipt  of  such  amount  would  be 
600/1,600  of  $390,  or  $130.  With  respect  to 
taxable  years  ending  before  January  1,  1964, 
see  paragraph  (d)  (3)  of  §  1.421-6  for  a  sim¬ 
ilar  example  involving  a  restricted  stock  op¬ 
tion.  With  respect  to  taxable  years  ending 
after  December  31,  1963,  see  paragraph  (c) 

(3)  of  §1.421-9  for  a  similar  example  involv¬ 
ing  a  stock  option  subject  to  the  provisions 
of  part  n  of  subchapter  D. 

•  •  •  •  • 

Par.  10.  Paragraph  (d)  of  9  1.1012-1  Is 
amended  to  read  as  follows : 


8  1.1012—1  Basis  of  property— cost. 

•  •  •  •  • 

(d)  Special  rules.  For  special  rules 
for  determining  the  basis  for  gain  or  loss 
in  the  case  of  vessels  acquired  through 
the  Biaritime  Commission  (or  its  succes¬ 
sor)  .  see  sections  510  and  511  of  the  Mer¬ 
chant  Marine  Act  of  1936  (46  U.S.C.  1160, 
1161) .  For  special  rules  for  determining 
the  unadjusted  basis  of  property  re¬ 
covered  in  respect  of  war  losses,  see  sec¬ 
tion  1336.  For  special  rules  with  respect 
to  taxable  years  beginning  before  Janu¬ 
ary  1,  1964,  for  determining  the  basis  for 
gain  or  loss  in  the  case  of  a  disposition  of 
a  share  of  stock  acquired  pursuant  to  the 
timely  exerc’se  of  a  restricted  stock  op¬ 
tion  where  the  option  price  was  between 
85  percent  and  05  percent  of  the  fair  mar¬ 
ket  value  of  the  stock  at  the  time  the  op¬ 
tion  was  granted,  see  paragraph  (b)  of 
§  1.421-5.  See  sections  423(c)  Cl)  or  424 
(c)  (1) ,  whichever  is  applicable,  for  spe¬ 
cial  rules  with  respect  to  taxable  years 
ending  after  December  31,  1963  for  de¬ 
termining  the  basis  for  gain  or  loss  in  the 
case  of  the  disposition  of  a  share  of  stock 
acquired  pursuant  to  the  timely  exercise 
of  a  stock  option  described  in  such  sec¬ 
tions.  See  section  422(c)  (1)  for  special 
rule  with  respect  to  taxable  years  ending 
after  December  31. 1963,  for  determining 
the  basis  for  gain  or  loss  in  the  case  of  an 
exercise  of  a  qualified  stock  option. 

Par.  11.  Paragraph  (c)  of  §  1.1014-1  is 
amended  to  read  as  follows : 

§  1.1014-1  Basis  of  property  acquired 
from  a  decedent. 

*  *  *  •  * 

(c)  Property  to  which  section  1014 
does  not  apply.  Section  1014  shall  have 
no  application  to  the  following  classes  of 
property:  ^ 

( 1 )  Property  which  constitutes  a  right 
to  receive  an  item  of  income  ip  respect 
of  a  decedent  under  section  691 ;  and 

(2)  Restricted  stock  options  described 
in  section  421  which  the  employee  has  not 
exercised  at  death  if  the  employee  died 
before  January  1,  1957.  In  the  case  of 
employees  dying  after  December  31, 1956, 
see  paragraph  (d)  (4)  of  9  1.421-5.  In 
the  case  of  employees  dying  in  a  taxable 
year  ending  after  December  31,  1963,  see 
paragraph  (c)  (4)  of  9  1.421-9  with  re¬ 
spect  to  an  option  described  in  part  n  of 
subchapter  D. 

Par.  12.  There  are  inserted  immedi¬ 
ately  after  9  1.6038-2  the  following  new 
sections: 

§  1.6039  Statutory  provisions;  returns 
required  in  connection  with  certain 
stock  <q>tions. 

Sec.  6039.  Information  required  in  connec¬ 
tion  XDith  certain  options — (a)  Requirement 
of  reporting.  Every  corporation — 

(1)  Which  in  any  calendar  year  transfers 
a  share  of  stock  to  any  person  pursuant  to 
such  person’s  exercise  of  a  qualified  stock 
option  or  a  restricted  stock  option,  or 

(2)  Which  in  any  calendar  year  records  (or 
has  by  its  agent  recorded)  a  transfer  of  the 
legal  title  of  a  share  of  stock — 

(A)  Acquired  by  the  transferor  pursuant 
to  his  exercise  of  an  option  described  in  sec¬ 
tion  423(c)  (relating  to  special  rule  where 
option  price  is  between  86  percent  and  100 
percent  of  value  of  stock) ,  or 


(B)  Acqxilred  by  the  transferor  piusuant 
to  his  exercise  of  a  restricted  stock  option 
described  In  section  424(c)  (1)  (relating  to 
options  under  which  option  price  is  between 
85  percent  and  93  i>ercent  of  value  of  stock) , 

shall,  for  such  calendar  year,  make  a  return 
at  such  time  and  in  such  manner,  and  setting 
forth  such  Information,  as  the  Secretary  or 
his  delegate  may  by  regulations  prercribe. 
For  purposes  of  the  preceding  sentence,  any 
option  which  a  corporation  treats  as  a  quali¬ 
fied  stock  option,  a  restricted  stock  option,  or 
an  option  granted  under  an  employee  stock 
purchase  plan,  shall  be  deemed  to  be  such  an 
option.  A  retxun  is  required  by  reason  of  a 
transfer  described  in  paragraph  (2)  of  a 
share  only  with  respect  to  the  first  transfer 
of  such  chare  by  the  person  who  exercised 
the  option. 

(b)  Statements  to  he  furnished  to  persons 
with  respect  to  whom  information  is  fur¬ 
nished.  Every  corporation  making  a  return 
under  subsection  (a)  shall  furnish  to  each 
person  whore  name  is  set  forth  in  such  re¬ 
turn  a  written  statement  setting  forth  such 
information  as  the  Secretary  or  his  delegate 
may  by  regulations  prescribe.  The  written 
statement  required  under  the  preceding  sen¬ 
tence  shall  be  furnished  to  the  person  on  or 
before  January  31  of  the  year  following  the 
calendar  year  for  which  the  return  under 
subsection  (a)  was  made. 

(c)  Identification  of  stock.  Any  corpora¬ 
tion  which  transfers  any  share  of  stock  pm-- 
suant  to  the  exercise  of  an  option  described 
in  subsection  (a)(2)  shall  identify  such  stock 
in  a  manner  adequate  to  carry  out  the  pur¬ 
poses  of  this  section. 

(d)  Cross  references.  For  definition  of— 

(1)  The  term  “qualified  stock  option’’,  see 
section  422(b). 

(2)  The  term  “employee  stock  purchase 
plan’’,  see  section  423(b). 

(3)  ’The  term  “restricted  stock  option",  see 
section  424(b). 

(Sec.  6039  as  added  by  sec.  221(b)(1),  Rev. 
Act  1964  (78  Stat.  73)  ] 

§  1.6039—1  Information  returns  re¬ 
quired  of  corporations  with  respect 
to  certain  sto^  option  transactions 
occurring  on  or  after  January  1, 
1964. 

(а)  Requirement  of  return  under 
section  6039ia){l).  Every  corporation 
which  tranafers  stock  to  any  person  pur¬ 
suant  to  such  person’s  exercise  on  or 
after  January  1, 1964,  of  a  qualified  stock 
option  described  in  section  422(b),  or  a 
restricted  stock  option  described  in  sec¬ 
tion  424(b),  shall  make,  for  each  calen¬ 
dar  year  in  which  such  a  transfer  occurs,, 
an  information  return  with  respect  to  the 
transfers  made  during  such  year.  The 
return  shall  include  the  following  infor¬ 
mation: 

(1)  The  name,  address  and  employer 
identification  number  of  the  corporation 
transferring  the  stock; 

(2)  The  name,  address  and  identifying 
number  of  the  person  to  whom  the  share 
or  shares  of  stock  were  transferred; 

(3)  The  name  and  address  of  the  cor¬ 
poration  the  stock  of  which  is  the  subject 
of  the  option  (if  other  than  the  corpora¬ 
tion  transferring  the  sto<^) ; 

(4)  Tile  date  the  option  was  granted: 

(5)  The  date  the  option  was  exercised: 

(б)  The  date  the  shares  were  trans¬ 
ferred  to  the  person  exercising  the 
option; 

(7)  The  option  price  per  share; 

(8)  The  fair  market  value  of  the  stock 
at  the  time  the  option  was  granted; 
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(9)  The  fair  market  value  of  the  stock 
at  the  time  Uie  option  was  exercised; 

(10)  The  number  of  shares  of  stock 
transferred  pursuant  to  tiie  option;  and 

(11)  Such  other  information  as  may 
be  required  by  the  return  or  by  the  in¬ 
structions  issued  with  respect  thereto. 

(b)  Requirement  of  return  under  sec¬ 
tion  6039(a)  (2).  (1)  Every  corporation 

which  records,  or  has  by  its  agent  re¬ 
corded,  a  transfer  of  the  title  to  stock 
acquired  by  the  transferor  pursuant  to 
his  exercise  on  or  after  January  1,  1964, 
of 

(1)  An  option  granted  under  an  em¬ 
ployee  stock  purchase  plan  which  meets 
the  requirements  of  seetion  423(b),  and 
with  respect  to  which  the  special  rule* 
of  section  423(c)  applies,  or 

(ii)  A  restricted  stock  option  which 
meets  the  requirements  of  section  424(b) , 
and  with  respect  to  which  the  special 
rule  of  section  424(c)  (1)  applies, 

shall  make,  for  each  calendar  year  in 
which  such  a  recorded  transfer  of  title 
to  such  stock  occurs,  an  information  re¬ 
turn  containing  the  information  required 
by  subparagraph  (2)  of  this  paragraph. 

(2)  The  return  required  by  subpara¬ 
graph  (1)  of  this  paragraph  shall  con¬ 
tain  the  following  information: 

(i)  The  name  and  address  of  the  cor¬ 
poration  whose  stock  is  being  trans¬ 
ferred; 

(ii)  The  name,  address,  and  identify¬ 
ing  number  of  the  transferor; 

(iii)  The  date  such  stock  was  issued 
to  the  transferor;  and 

(iv)  The  number  of  shares  to  which 
title  is  being  transferred. 

(3)  If  the  return  required  by  this  para¬ 
graph  is  made  by  the  authorized  “trans¬ 
fer  agent”  of  the  corporation,  it  shall 
be  deemed  to  have  been  made  by  the  cor¬ 
poration.  The  term  “transfer  agent”, 
as  used  in  this  paragraph,  means  any 
designee  authorized  to  keep  the  stock 
ownership  records  of  a  corporation  and 
to  record  a  transfer  of  title  of  the  stock 
of  such  corporation  on  behalf  of  such 
corporation. 

(4)  Where  a  corporation  is  required 
by  this  paragraph  to  make  an  informa¬ 
tion  return  for  the  calendar  year,  such 
return  will  only  have  to  supply  informa¬ 
tion  relating  to  the  first  recorded  trans¬ 
fer  of  title  to  the  share  or  shares  of  stock. 
Thus,  for  example,  if  the  owner  has  rec¬ 
ord  title  to  a  share  or  shares  of  stock 
transferred  to  a  recognized  broker  or 
financial  institution  and  the  stock  is  sub¬ 
sequently  sold  by  such  broker  or  institu¬ 
tion  (on  behalf  of  the  owner)  the  cor¬ 
poration  is  only  required  to  report  in¬ 
formation  relating  to  the  transfer  of 
record  title  to  the  broker  or  financial 
institution.  Similarly,  a  return  is  re¬ 
quired  when  a  share  of  stock  is  trans¬ 
ferred  by  the  optionee  to  himself  and 
another  person  or  persons  as  joint  ten¬ 
ants  or  tenants  in  common.  However, 
when  stock  is  originally  issued  to  the  op¬ 
tionee  and  another  person  or  persons  as 
joint  tenants,  or  as  tenants  by  the  en¬ 
tirety,  and  a  stock  certificate  was  not 
previously  actually  issued  to  the  optionee 
^  a  sole  owner,  the  return  required  by 
this  paragraph  shall  be  made  (at  such 

hnd  in  such  manner  as  is  provided 
Dy  this  section  with  respect  to  a  transfer 


by  the  optionee)  in  respect  of  the  first 
transfer  of  the  title  to  such  stock  by  the 
optionee. 

(5)  Every  corporation  which  transfers 
any  share  of  stock  pursuant  to  the  exer¬ 
cise  of  an  option  described  in  this  para¬ 
graph  shall  identify  such  stock  in  a  man¬ 
ner  sufficient  to  enable  the  accurate  re¬ 
porting  of  the  transfer  of  record  title 
to  such  shares.  Such  identification  may 
be  accomplished  by  assigning  to  the  cer¬ 
tificates  of  stock  issued  pursuant  to  the 
exercise  of  such  options  a  special  serial 
number,  or  color. 

(c)  Time  and  place  lor  filing.  (1) 
The  returns  required  by  this  section  shall 
be  filed  with  the  district  director  for  the 
district  where  the  income  tax  return  of 
the  corporation  required  to  file  such  re¬ 
turn  is  filed.  Such  return  must  be  filed 
on  or  before  February  28  of  the  year  fol¬ 
lowing  the  calendar  year  for  which  such 
return  is  required,  and  must  be  signed  by 
the  person  required  to  file  the  return  or 
its  duly  authorized  agent. 

(2)  If  a  return  is  made  by  the  author¬ 
ized  “transfer  agent”  of  the  corporation, 
as  described  in  paragraph  (b)  (3)  of  this 
section,  it  shall  be  filed  with  the  district 
director  for  the  district  where  the  in¬ 
come  tax  return  of  the  principal  corpora¬ 
tion  is  filed  after  the  close  of  the  calendar 
year  for  which  the  return  is  required,  but 
on  or  before  February  28th  of  the  fol¬ 
lowing  calendar  year. 

(3)  For  provisions  relating  to  the  ex¬ 
tension  of  time  for  filing  the  returns  re¬ 
quired  by  this  section,  see  §  1.6081-1, 

(4)  For  provisions  relating  to  the  time 
for  performance  of  an  act  when  the  last 
day  prescribed  for  performance  falls  on 
Saturday,  Sunday,  or  a  legal  holiday,  see 
§  301.7503-1  of  this  chapter  (Regulations 
on  Procedure  and  Administration) . 

(d)  Stock  to  which  this  section  ap¬ 
plies.  The  rules  of  this  section  shall 
apply  to  stock  acquired  pursuant  to  the 
exercise  of  any  option  which  the  em¬ 
ployer  corporation,  or  a  parent  or  sub¬ 
sidiary  corporation  of  such  corporation, 
treats  as  a  qualified  stock  option,  re¬ 
stricted  stock  option,  or  as  an  option 
granted  under  an  employee  stock  pur¬ 
chase  plan,  irrespective  of  whether  the 
transfer  of  stock  pursuant  to  such  exer¬ 
cise  qualifies  for  the  special  tax  treat¬ 
ment  of  section  421  and  the  regulations 
thereunder.  In  addition,  the  rules  of 
paragraph  (b)  of  this  section  shall  apply 
to  any  full  shares  of  stock  received  in 
respect  of  stock  which  was  originally 
acquired  pursuant  to  the  exercise  of  an 
option  described  in  the  preceding  sen¬ 
tence.  See  section  425(b) .  A  return  is 
required  under  paragraph  (b)  of  this 
section  irrespective  of  whether  the  trans¬ 
fer  of  title  constitutes  a  disposition  of 
such  stock  as  defined  by  section  425(c). 

§  1.6039—2  Statements  to  persons  with 
respect  to  whom  information  is  fur¬ 
nished. 

(a)  Requirement  and  form  of  state¬ 
ment.  Every  corporation  required  to 
make  a  return  under  section  6039(a) 
and  §  1.6039-1  shall  furnish  to  each  per¬ 
son  whose  identif3dng  number  is  (or 
should  be)  shown  on  such  return  a  writ¬ 
ten  statement  containing  the  informa¬ 
tion  required  to  be  shown  on  the  infor¬ 
mation  return  required  by  paragraph 


(a)  or  (b)  of  this  section,  whichever  is 
applicable.  A  statement  shall  be  con¬ 
sidered  to  be  furnished  to  a  person 
within  the  meaning  of  this  section  if  it  is 
mailed  to  such  person  as  his  last  known 
address. 

(b)  Time  for  furnishing  statements — 

(1)  In  general.  Each  statement  re¬ 
quired  by  this  section  to  be  furnished 
to  any  person  for  a  calendar  year  shall 
be  furnished  to  such  person  on  or  before 
January  31  of  the  year  following  the  year 
for  which  the  statement  is  required. 

(2)  Extension  of  time.  For  good  cause 
shown  upon  written  application  of  the 
corporation  required  to  furnish  state¬ 
ments  under  this  section,  the  district 
director  may  grant  an  extension  of  time 
not  exceeding  30  days  in  which  to  fur¬ 
nish  such  statements.  The  application 
shall  be  addressed  to  the  district  direc¬ 
tor  with  whom  the  income  tax  returns  of 
the  applicant-corporation  are  filed  and 
shall  contain  a  full  recital  of  the  reasons 
for  requesting  the  extension  to  aid  the 
district  director  in  determining  the  pe¬ 
riod  of  the  extension,  if  any,  which  will 
be  granted.  Such  a  request  in  the  form 
of  a  letter  to  the  district  director  signed 
by  the  applicant  (or  its  agent)  will  suf¬ 
fice  as  an  application.  ^The  application 
shall  be  filed  on  or  before  the  date  pre¬ 
scribed  in  subparagraph  (1)  of  this  para¬ 
graph  for  furnishing  the  statements  re¬ 
quired  by  this  section. 

( 3 )  Last  day  for  furnishing  statement. 
For  provisions  relating  to  the  time  for 
performance  of  an  act  when  the  last  day 
prescribed  for  performance  falls  on  Sat¬ 
urday,  Sunday,  or  a  legal  holiday,  see 
§  301.7503-1  of  this  chapter  (Regulations 
on  Procedure  and  Administration) . 

(c)  Penalty.  For  provisions  relating 
to  the  penalty  provided  for  failure  to  fur¬ 
nish  a  statement  under  this  section,  see 
§  301.6678-1  of  this  chapter  (Regulations 
on  Procedure  and  Administration). 

Par.  13.  Paragraph  (c)  of  §  1.6071-1 
is  amended  to  read  as  follows: 

§  1.6071—1  Time  for  filing  returns  and 
other  documents. 
***** 

(c)  Time  for  filing  certain  informa¬ 
tion  returns.  (1)  For  provisions  relating 
to  the  time  for  filing  returns  of  partner¬ 
ship  income,  see  paragraph  (e)  (2)  of 
§  1.6031-1. 

(2)  For  provisions  relating  to  the  time 
for  filing  information  returns  by  banks 
with  respect  to  common  trust  funds, 
see  §  1.6032-1. 

(3)  For  provisions  relating  to  the  time 
for  filing  information  returns  by  certain 
organizations  exempt  from  taxation  un¬ 
der  section  501(a),  see  paragraph  (e)  of 
§  1.6033-1. 

(4)  For  provisions  relating  to  the  time 
for  filing  returns  by  trusts  claiming 
charitable  deductions  under  section  642 

(c) ,  see  paragraph  (c)  of  §  1.6034-1. 

(5)  For  provisions  relating  to  the  time 
for  filing  information  returns  by  officers, 
directors,  and  shareholders  of  foreign 
personal  holding  companies,  see  §§  1.- 
6035-1  and  1.6035-2. 

(6)  For  provisions  relating  to  the  time 
for  filing  Information  returns  with  re¬ 
spect  to  certain  stock  option  transactions, 
see  paragraph  (c)  of  §  1.6039-1. 
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(7)  For  provisions  relating  to  the  time 
for  filing  information  returns  by  persons 
making  certain  payments,  see  1  1.6041-6. 

(8)  For  provisions  relating  to  the  time 
for  filing  information  returns  regarding 
pasmients  of  dividends,  see  paragraph 

(d)  of  9  1.6042-1,  and  paragraph  (c)  of 
§  1.6042-2  (relating  to  returns  for  calen¬ 
dar  years  after  1962) . 

<9)  For  provisions  relating  to  the  time 
for  filing  information  returns  by  corpo¬ 
rations  with  respect  to  contemplated 
dissolution  or  liquidations,  see  para¬ 
graph  (a)  of  9  1.6043-1. 

(10)  For  provisions  relating  to  the 
time  for  filing  information  returns  by 
corporations  with  respect  to  distribu¬ 
tions  in  liquidation,  see  paragraph  (a) 
of  9  1.6043-2. 

(11)  For  provisions  relating  to  the 
time  for  filing  information  returns  with 
respect  to  payments  of  patronage  divi- 
doids,  see  paragraph  (b)  of  9  1.6044-1, 
and  paragraph  (d)  of  9  1.6044-2  (relat¬ 
ing  to  returns  for  calendar  years  after 
1962). 

(12)  For  provisions  relating  to  the 
time  for  filing  information  returns  with 
respect  to  formation  or  reorganization 
of  foreign  corporations,  see  9  1.6046-1. 

(13)  For  provisions  relating  to  the 
time  for  filing  information  returns  re¬ 
garding  certain  payments  of  interest, 
see  paragraph  (c)  of  9  1.6049-1. 

Par.  14.  Paragraph  (b)  of  9  1.6091-1 
is  amended  to  read  as  follows: 

§  1.6091—1  Place  for  filing  returns  or 
other  documents. 

•  •  •  •  • 

(b)  Place  for  filing  certain  informa¬ 
tion  returns.  (1)  For  the  place  for  filing 
returns  of  partnership  income,  see  para¬ 
graph  (e) (1)  of  9  1.6031-1. 

(2)  For  the  place  for  filing  informa¬ 
tion  returns  by  banks  with  respect  to 
common  trust  funds,  see  9  1.6032-1. 

(3)  For  the  place  for  filing  informa¬ 
tion  returns  by  certain  organizations 
exempt  from  taxation  tmder  section 
501(a),  see  paragraph  (e)  of  9  1.6033-1. 

(4)  For  the  place  for  filing  informa¬ 
tion  returns  by  trusts  claiming  chari¬ 
table  deductions  imder  section  642(c), 
see  paragraph  (c)  of  91.6034-1. 

(5)  For  the  place  for  filing  informa¬ 
tion  returns  by  officers,  directors,  and 
shareholders  of  foreign  personal  hold¬ 
ing  companies,  see  paragraph  (d)  of 
9  1.6035-1  and  paragraph  (d)  of 
9  1.6035-2. 

(6)  For  the  place  for  filing  informa¬ 
tion  returns  relating  to  certain  stock  op¬ 
tion  transactions,  see  paragraph  (c)  of 
9  1.6039-1. 

(7)  For  the  place  for  filing  returns  of 
information  reporting  certain  pasments 
on  Forms  1099  and  1096,  see  9  1.6041-6. 

(8)  For  the  place  for  filing  returns  of 
information  regarding  pasmients  of  divi¬ 
dends.  see  paragraph  (d)  of  9  1.6042-1 
and  paragraph  (c)  of  9  1.6042-2  (relat¬ 
ing  to  returns  for  calendar  years  after 
1962). 

(9)  For  the  phtce  for  filing  informa¬ 
tion  returns  by  corporations  relating  to 
contemplated  dissolution  or  liquidation, 
see  paragraph  (a)  of  9  1.6043-1. 

(10)  For  the  place  for  filing  informa¬ 
tion  returns  by  corporations  relating  to 


distributions  in  Uqiiidation,  see  para¬ 
graph  (a)  of  9  1.6043-2. 

(11)  For  the  place  for  filing  returns  of 
information  regarding  payments  of  pa- 
trcmage  dividends,  see  paragraph  (b)  of 
9  1.6044-1,  and  paragraph  (d)  of 
9  1.6044-2  (relating  to  returns  for  calen¬ 
dar  years  after  1962) . 

(12)  For  the  place  for  filing  informa¬ 
tion  returns  relating  to  formation  or 
reorganization  of  foreign  corporations, 
see  paragraph  (e)  of  9  1.6046-1. 

(13)  For  the  place  for  filing  informa¬ 
tion  returns  regarding  certain  payments 
of  interest,  see  paragraph  (c)  of 
9  1  6049-1. 

Par.  15.  Section  301.6652  is  amended 
by  revising  section  6652(a),  and  by  add-« 
iiig  a  historical  note.  These  amended 
and  added  provisions  read  as  follows: 

§  301.6652  Statutory  provisions;  failure 
to  file  certain  information  returns. 

Sec.  6662.  Failure  to  file  certain  informa¬ 
tion  retuma — (a)  Returns  relating  to  pay¬ 
ments  of  dixHdends,  etc.,  and  certain  trans¬ 
fers  of  stock.  In  tlie  case  of  each  faUure — 

(1)  To  file  a  statement  of  the  aggregate 
amount  of  pa3nnents  to  another  person  re¬ 
quired  by  section  6042(a)  (1)  (relating  to  pay¬ 
ments  of  dividends  aggregating  $10  or  more) , 
section  6044(a)  (1)  (relating  to  payments  of 
patronage  dividends  aggregating  $10  or 
more),  or  section  6049(a)(1)  (relating  to 
payments  of  interest  aggregating  $10  or 
more) , 

(2)  To  make  a  return  required  by  section 
6039 (a)  (relating  to  reporting  information  in 
connection  with  certain  options)  with  respect 
to  a  transfer  of  stock  or  a  transfer  of  legal 
title  to  stock,  or 

(3)  To  make  a  return  required  by  section 
6052(a)  (relaxing  to  reporting  payment  of 
wages  in  the  form  of  group-term  life  in¬ 
surance)  with  respect  to  group-term  life  in¬ 
surance  on  the  life  of  an  employee,  on  the 
date  prescribed  therefor  (determined  with 
regard  to  any  extension  of  time  for  filing), 
unless  it  is  shown  that  such  failure  is  due 
to  reasonable  cause  and  not  to  willfiil  ne¬ 
glect,  there  shall  be  paid  (upon  notice  and 
demand  by  the  Secretary  or  his  delegate  and 
in  the  same  manner  as  tax),  by  the  person 
falling  to  file  a  statement  referred  to  in  para¬ 
graph  (1)  or  failing  to  make  a  return  re¬ 
ferred  to  in  paragraph  (2)  or  (3),  $10  for 
each  such  failure,  but  the  total  amount  im¬ 
posed  on  the  delinquent  person  for  all  such 
failures  during  any  calendar  year  shall  not 
exceed  $25,(X)0. 

•  •  •  •  • 

[Sec.  6652  as  amended  by  sec.  85,  Technical 
Amendments  Act  1958  (  72  Stat.  1664);  sec. 
19(d).  Rev.  Act  1962  (  76  Stat.  1057);  sec. 
221(h)(2).  Rev.  Act  1964  (78  Stat.  74)] 

Par.  16.  The  last  sentence  of  para¬ 
graph  (a)(1)  of  §  301.6652-1  is  revised, 
and  paragraphs  (c),  (d)  and  (e)  of 
9  301.6652-1  are  deleted,  and  new  para¬ 
graphs  (c),  (d),  (e),  (f)  and  (g)  are 
added  thereto.  These  revised  and  added 
provisions  read  as  follows; 

§  301.6652—1  Failure  to  file  certain  in¬ 
formation  returns. 

(a)  Returns  with  respect  to  payments 
made  in  calendar  years  after  1962 — (1) 
Payments  of  dividends,  interest,  or  pa¬ 
tronage  dividends  aggregating  $10  or 
more.  In  the  case  of  each  failure  to  file 
a  statement  required  by — 

(i)  Section  6042(a)  (1) ,  relating  to  in¬ 
formation  returns  with  respect  to  pay¬ 
ments  of  dividends  aggregating  $10  or 
more  in  a  calendar  year,  in  effect  with 
respect  to  payments  made  after  Decem¬ 
ber  31.  1962, 


(ii)  Section  6044<a)(l>,  relating  to 
informatl(Hi  returns  with  respect  to  cer¬ 
tain  pasrments  by  cooperatives  aggre¬ 
gating  $10  or  more  in  a  calendar  year, 
in  effect  with  respect  to  pasrments  made 
on  or  after  the  first  day  of  the  first  taxa¬ 
ble  year  of  the  coc^erative  beginning 
after  December  31,  1962,  with  respect  to 
patronage  occurring  on  or  after  such 
first  day,  or 

(iii)  Section  6049(a)(1),  relating  to 
information  returns  with  respect  to  pay¬ 
ments  of  interest  aggregating  $10  or 
more  in  a  calendar  year,  in  effect  with 
respect  to  payments  made  after  Decem¬ 
ber  31,  1962,  and  the  regulations  under 
such  section,  within  the  time  prescribed 
for  filing  such  statement  (determined 
with  regard  to  any  extension  of  time  for 
filing) ,  there  shall  be  paid  by  the  person 
failing  to  so  file  the  statement  $10  for 
each  such  statement  not  so  filed.  How¬ 
ever,  the  total  amount  imposed  on  the 
delinquent  person  for  all  such  failures 
imder  section  6652(a)  and  this  section 
during  any  calendar  year  shall  not  ex¬ 
ceed  $25,000. 

***** 

(c)  Returns  with  respect  to  reporting 
payments  of  wages  in  the  form  of  group- 
term  life  insurance  provided  in  a  calen¬ 
dar  year  after  December  31,  1963.  In 
the  case  of  each  failure  to  file  a  return 
required  by  section  6052(a),  relating  to 
reporting  payment  of  wages  in  the  form 
of  group-term  life  insurance  provided 
for  any  employee  on  his  life  in  a  calen¬ 
dar  year  after  December  31.  1963,  and 
the  regulations  under  such  section, 
within  the  time  prescribed  for  filing 
such  return  (determined  with  regard  to 
any  extension  cf  time  for  filing),  there 
shall  be  paid  by  the  person  failing  to 
so  file  such  return  $10  for  each  such  re¬ 
turn  not  so  filed.  However,  the  total 
amount  imposed  on  the  delinquent  per¬ 
son  for  all  such  failures  under  section 
6652(a)  and  this  section  during  any  cal¬ 
endar  year  shall  not  exceed  $25,000. 

(d)  Returns  with  respect  to  transfer 
of  stock  or  record  title  thereto  pursuant 
to  options  exercised  on  or  after  January 
1,  1964.  In  the  case  of  each  failure  to 
ffie  a  statement  of  the  transfer  of  stock 
or  of  record  title  thereto  as  required  by 
section  6039(a)  and  the  regulations  un¬ 
der  such  section  within  the  time  pre¬ 
scribed  for  filing  such  statement  (deter¬ 
mined  with  regard  to  any  extension  of 
time  for  filing),  there  shall  be  paid  by 
the  corporation  failing  to  so  file  such 
statement,  $10  for  each  such  statement 
not  so  filed.  However,  the  total  amount 
imposed  on  the  delinquent  corporation 
for  all  such  failmes  under  section  6652 
(a)  and  this  section  during  any  calendar 
year  shall  not  exceed  $25,000. 

(e)  Manner  of  payment.  The  pen¬ 
alty  imposed  under  section  6652  and  this 
section  on  any  person  shall  be  paid  in  the 
same  manner  as  tax  upon  the  issuance  of 
a  notice  and  demand  tiierefor. 

(f )  Showing  of  reasonable  cause.  The 
penalty  imposed  by  section  6652  shall  not 
apply  with  respect  to  a  failure  to  file  a 
statement  within  the  time  prescribed  if 
it  is  established  to  the  satisfaction  of  the 
district  director  or  the  director  of  the 
regional  service  center  that  such  failure 
was  due  to  reasonable  cause  and  not  to 
willful  neglect.  An  affirmative  showing 
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of  reasonable  cause  must  be  made  In  tiie 
form  of  a  written  statement,  containing 
a  declaration  that  it  is  made  under  the 
penalties  of  perjury,  setting  forth  all  the 
facts  alleged  as  a  reasonable  cause. 

(g)  Alcohol  and  tobacco  taxes.  For 
penalties  for  failure  to  file  certain  infor¬ 
mation  returns  with  respect  to  alcohol 
and  tobacco  taxes,  see,  generally,  sub¬ 
title  E  of  the  Code. 

Par.  17.  Section  301.6678  is  amended 
by  revising  section  6678  and  by  adding 
a  historical  note.  These  amended  and 
added  provisions  read  as  follows: 

§  301.6678  Statntory  provisions ;  fail* 
ore  to  furnish  certain  statements. 

Sec.  6678.  Failure  to  furnish  certain  state¬ 
ments.  In  the  case  of  each  failure  to  fxirnish 
a  statement  under  section  6039(b),  6042(c), 
e044(e),  6049(c)  and  6063(b)  on  the  date 
prescribed  therefor  to  a  person  with  respect 
to  whom  a  return  has  been  made  under  sec¬ 
tion  6039(a).  6042(a)(1).  e044(a)(l).  6049 
(a)(1).  or  6052(a).  respectively,  vmless  It  is 
shown  that  such  failure  is  due  to  reason¬ 
able  cause  and  not  to  willful  neglect,  there 
shall  be  paid  (upon  notice  and  demand  by 
the  Secretary  or  his  delegate  and  in  the  same 
manner  as  tax),  by  the  person  failing  to  so 
furnish  the  statement.  $10  for  each  such 
statement  not  so  furnished,  but  the  total 
amoimt  imposed  on  the  delinquent  person 
for  all  such  failures  during  any  calendar 
year  shall  not  exceed  $25,000. 

[Sec.  6678  as  added  by  sec.  19(e).  Rev.  Act 
1962  (76  Stat.  1058)  and  as  amended  by  secs. 
204(c)(2).  221(b)  (3).  Rev.  Act  1964  (78  Stat. 
87.75)] 

Par.  18.  Paragraph  (a)  of  §  301.6678-1 
is  amended  by  adding  thereto  new  sub- 
paragraphs  (4)  and  (5).  These  added 
provisions  read  as  follows: 

§  301.6678—1  Failure  to  famish  state¬ 
ments. 

(a)  In  general.  •  •  • 

(4)  Under  section  6039(b)  and 
$1.6039-2  to  a  person  with  respect  to 
whom  a  return  has  been  made  under  sec¬ 
tion  6039(a) ,  relating  to  information  re¬ 
turns  with  respect  to  certain  stock  op¬ 
tion  transactions  occurring  in  a  calendar 
year,  or 

(5)  Under  section  6052(b)  and 
$1.6052-2  to  a  person  with  respect  to 
whom  a  return' has  been  made  under 
section  6052(a),  relating  to  information 
returns  with  reflect  to  pasmient  of  wages 
In  the  form  of  group-term  life  insurance 
provided  for  an  employee  on  his  life. 

•  •  •  •  • 

[PR.  Doc.  64-12936;  Piled,  Dec.  17,  1964; 

12:40  pm.] 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
17  CFR  Part  1030  1 

[Docket  No.  AO-101-A29] 

WILK  IN  CHICAGO,  ILL.,  MARKETING 
AREA 

Notice  of  Extension  of  Time  for  Com¬ 
pleting  the  Referendum  Provided 
^or  in  the  Decision  of  the  Secretary 

^suant  tc  the  provisions  of  the  Agri- 
^tural  Marketing  Agreement  Act  of 
^»37,  as  amended  (7  U.S.C.  601  et  seq.). 
No.  247 - 7 


and  the  applicable  rules  of  practice  and 
procedure  governing  the  formulatdon  of 
marketing  agreements  and  marketing 
orders  (7  CFR  Part  900) ,  notice  is  hereby 
given  that  the  time  for  completing  the 
referendum  pursuant  to  the  referendum 
order  in  the  Assistant  Secretary’s  deci¬ 
sion  which  was  issued  November  30, 1964 
(29  F.R.  16395)  with  respect  to  a  pro¬ 
posed  marketing  agreement  and  order 
regulating  the  handling  of  milk  in  the 
Chicago,  HI.,  marketing  area  is  hereby 
extended  to  be  completed  on  or  before 
January  18,  1965. 

Signed  at  Washington,  D.C.»  on  De¬ 
cember  16,  1964. 

George  L.  Mehren, 
Assistant  Secretary. 

[P.R.  Doc.  64-13072;  Piled,  Dec.  18.  1964; 

8:51  am.] 


[7  CFR  Part  10361 

[Docket  No.  AO-170-A241 

MILK  IN  NORTHEASTERN  OHIO 
MARKETING  AREA 

Decision  on  Proposed  Amendments  to 

Tentative  Marketing  Agreement 

and  to  Order 

Pursuant  to  the  provisions  of  the  Agri¬ 
cultural  Marketing  Agreement  Act  of 
1937,  as  amended  (7  U.S.C.  601  et  seq.) , 
and  the  applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  Part  900) ,  a  public  hear¬ 
ing  was  held  at  Cleveland,  Ohio,  on 
October  20-21,  1964,  pursuant  to  notice 
thereof  issued  on  September  24,  1964 
(29  PR.  13483). 

Upon  the  basis  of  the  evidence  intro¬ 
duced  at  the  hearing  and  the  record 
thereof,  the  Associate  Administrator  on 
November  27,  1964  (29  F.R.  16197;  PR. 
Doc.  64-12364)  filed  with  the  Hearing 
Clerk,  United  States  Department  of 
Agriculture,  his  recommended  decision 
containing  notice  of  the  opportunity  to 
file  written  exceptions  thereto. 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Diversion  of  producer  milk; 

2.  Qualifications  for  attaining  pool 
plant  status; 

3.  Accoimting  for  bulk  tank  milk 
under  certain  specified  conditions; 

4.  Classification  provisions; 

5.  The  Class  I  milk  price; 

6.  The  Class  n  milk  price; 

7.  Location  differentials; 

8.  Seasonal  incentive  payments;  and 

9.  Miscellaneous  and  conforming 
changes. 

This  decision  is  concerned  only  with 
that  portion  of  Issue  No.  5  relating  to  the 
use  of  market  statistics  of  the  North 
Central  Ohio  milk  order  (Part  1037)  in 
the  computation  of  thOv  supply-demand 
adjustment  under  the  Northeastern  Ohio 
milk  order.  Other  aspects  of  the  Class 
I  pricing  provisions  and  the  remaining 
issues  of  the  hearing  will  be  considered 
in  a  further  decision. 

Findings  and  conclusions.  The  follow¬ 
ing  findings  and  conclusions  on  the  ma¬ 
terial  issue  are  based  on  evidence  pre¬ 
sented  at  the  hearing  and  the  record 
thereof : 


The  use  of  North  Central  Ohio  order 
(Order  37)  supplies  and  sales  data  in  the 
Northeastern  Ohio  supply-demand  ad¬ 
justment  provision  should  be  discon¬ 
tinued  and  the  “standard  utilization  per¬ 
centages”  adjusted  to  compensate  for 
the  elimination  of  such  data. 

The  supply-demand  adjustment  is 
computed  by  comparing  the  “current 
utili^tion  percentage”  (i.e.,  the  ratio  of 
combined  producer  receipts  to  combined 
Class  I  sales  during  the  second  and  third 
months  preceding  the  pricing  month) 
with  a  standard  utilization  percentage 
or  “norm”  applicable  for  the  pricing 
month.  The  Class  I  price  adjustment 
is  based  on  the  deviation  of  the  current 
utilization  percentage  above  or  below 
this  norm.  At  the  present  time  the  sup¬ 
ply-demand  adjustor  is  reducing  the 
Northeastern  Ohio  Class  I  price. 

On  November  13,  1964,  a  decision  was 
issued  which  would  consolidate  the 
North  Central  Ohio  and  Toledo,  Ohio 
orders  into  a  single  regulation  (tenta¬ 
tively  designated  as  the  Northwestern 
Ohio  order).  This  decision  also  would 
expand  the  marketing  area  and  provide 
for  a  marketwide  pooling  provision.^ 
Prom  the  effective  date  of  the  North¬ 
western  Ohio  order,  the  supplies  and 
sales  data  for  the  North  Central  Ohio 
order  will  no  longer  be  available  for  use 
in  the  Order  36  supply-demand  compu¬ 
tation  in  the  manner  provided  in  the 
present  order. 

There  was  no  testimony  offered  on  the 
record  of  this  hearing  as  to  whether 
market  data  for  the  consolidated  and  ex¬ 
panded  order  should  be  included  in  the 
Order  36  supply-demand  computation. 
In  any  event,  a  decision  on  this  matter 
would  be  premature  without  some  ex¬ 
perience  under  the  consolidated  order. 

The  individual-handler  pool  market  of 
North  Central  Ohio  historically  has 
maintained  a  higher  Class  I  utilization 
than  Northeastern  Ohio.  To  avoid  un¬ 
warranted  price  changes  through  the 
elimination  of  Order  37  data,  the  stand¬ 
ard  utilization  percentages  should  be  in¬ 
creased  four  percentage  points  in  each 
month  of  the  year. 

Proponent  cooperative  associations 
testified  that  an  increase  of  five  per¬ 
centage  points  in  the  standard  utiliza¬ 
tion  percentages  would  be  necessary  to 
maintain  the  present  price  level.  A 
handler  representative  stated  that  an 
increase  of  three  percentage  points 
would  accomplish  this  end. 

Hie  “current  utilization  percentages” 
used  to  compute  the  supply-demand  ad¬ 
justment  averaged  158  during  1963.  Ex¬ 
cluding  data  for  North  Central  Ohio, 
such  percentages  would  have  averaged 
163,  or  five  points  higher  than  the  actual 
average  percentages.  For  the  11 -month 
period  of  January-November  1964  (data 
for  December  are  not  yet  available)  the 
current  utilization  percentages  used  to 
compute  the  supply-demand  adjustment 
averaged  149.  Excluding  Order  37  data, 
such  percentages  would  have  averaged 
153,  or  four  points  higher  than  the  actual 
percentages.  Increasing  the  standard 
utilization  percentages  four  percentage 
points  and  eliminating  Order  37  data 


^  Official  notice  Is  taken  of  the  final  deci¬ 
sion  on  this  matter  which  was  Issued  on 
November  13, 1964  (29  FM.  15416). 
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would  not  have  changed  the  Class  I  price 
in  any  month  during  this  23-month 
period.  An  increase  of  five  points,  how¬ 
ever,  would  have  caused  a  7-cent  higher 
Class  I  price  in  one  month  (January 
1964).  An  increase  of  four  percentage 
points  will  offset  the  exclusion  of  North 
Central  Ohio  producer  receipts  and  Class 
I  sales,  and  thus  maintain  the  present 
annual  Class  I  price  level. 

Other  proposed  amendments  to  the 
Class  I  pricing  provisions  were  offered  at 
the  hearing.  However,  to  expedite  the 
decision  on  the  above  matter,  the  re¬ 
maining  proposals  will  be  considered  in  a 
later  decision.  Accordingly,  no  further 
changes  are  proposed  at  this  time,  and 
the  present  level  and  seasonality  of  the 
C181SS I  price  are  retained. 

Rulings  on  proposed  findings  and  con¬ 
clusions.  Briefs  and  proposed  findings 
and  conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions  and 
the  evidence  in  the  record  were  consid¬ 
ered  in  making  the  findings  and  conclu¬ 
sions  set  forth  above.  To  the  extent  that 
the  suggested  findings  and  conclusions 
filed  by  interested  parties  are  inconsist¬ 
ent  with  the  findings  and  conclusions  set 
forth  herein,  the  requests  to  make  such 
findings  or  reach  such  conclusions  are 
denied  for  the  reasons  previously  stated 
in  this  decision. 

General  findings.  The  findings  and 
determinations  hereinafter  set  forth  are 
supplementary  and  in  addition  to  the 
findings  and  determinations  previously 
made  in  connection  with  the  issuance  of 
the  aforesaid  order  and  of  the  previously 
issued  amendments  thereto;  and  all  of 
said  previous  findii^s  and  determina¬ 
tions  are  hereby  ratified  and  aflOrmed, 
except  insofar  as  such  findings  and  de¬ 
terminations  may  be  in  confiict  with  the 
findings  and  determinations  set  forth 
herein. 

(a)  The  tentative  marketing  agree¬ 
ment  and  the  order  as  hereby  proposed 
to  be  amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to  effectuate 
the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as  de¬ 
termined  pursuant  to  section  2  of  the  Act 
are  not  reasonable  in  view  of  the  price 
of  feeds,  available  supplies  of  feeds,  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
the  marketing  area,  and  the  minimum 
prices  specified  in  the  proposed  market¬ 
ing  agreement  and  the  order,  as  hereby 
proposed  to  be  amended,  are  such  prices 
as  will  refiect  the  aforesaid  factors,  in¬ 
sure  a  sufficient  quantity  of  pure  and 
wholesdme  milk,  and  be  in  the  public 
interest;  and 

(c)  The  tentative  marketing  agree¬ 
ment  and  the  order,  as  hereby  proposed 
to  be  amended,  will  regulate  the  handling 
of  milk  in  the  same  manner  as,  and  will 
be  applicable  only  to  persons  in  the  re¬ 
spective  classes  of  industrial  and  com¬ 
mercial  activity  specified  in,  a  marketing 
agreement  upon  which  a  hearing  has 
been  held. 

Rulings  on  exceptions.  In  arriving  at 
the  findings  and  conclusions,  and  the 
regulatory  provisions  of  this  decision, 
each  of  the  exceptions  received  was 


carefully  and  fully  considered  in  con¬ 
junction  with  the  record  evidence  per¬ 
taining  thereto.  To  the  extent  that  the 
findings  and  conclusions,  and  the  regu¬ 
latory  provisions  of  this  decision  are  at 
variance  with  any  of  the  exceptions, 
such  exceptions  are  hereby  overruled  for 
the  reasons  previously  stated  in  this 
decision. 

Marketing  agreement  and  order.  An¬ 
nexed  hereto  and  made  a  part  hereof 
are  two  documents  entitled  respectively, 
“Marketing  Agreement  Regulating  the 
Handling  of  Milk  in  the  Northeastern 
Ohio  Marketing  Area”  and  “Order 
Amending  the  Order  Regulating  the 
Handling  of  Milk  in  the  Northeastern 
Ohio  Marketing  Area”,  which  have  been 
decided  upon  as  the  detailed  and  appro¬ 
priate  means  of  effectuating  the  fore¬ 
going  conclusions. 

It  is  hereby  ordered.  That  all  of  this 
decision,  except  the  attached  marketing 
agreement,  be  published  in  the  Federal 
Register.  The  regulatory  provisions  of 
said  marketing  agreement  are  identical 
with  those  contained  in  the  order  as 
hereby  proposed  to  be  amended  by  the 
attached  order  which  will  be  published 
with  this  decision. 

Determination  of  representative  pe¬ 
riod.  The  month  of  October  1964  is 
hereby  determined  to  be  the  representa¬ 
tive  period  for  the  purpose  of  ascertain¬ 
ing  whether  the  issuance  of  the  attached 
order,  as  amended  and  as  hereby  pro¬ 
posed  to  be  ^amended,  regulating  the 
handling  of  milk  in  the  Northeastern 
Ohio  marketing  area,  is  approved  or  fa¬ 
vored  by  producers,  as  defined  under  the 
terms  of  the  order,  as  amended  and  as 
hereby  proposed  to  be  amended,  and  who, 
during  such  representative  period,  were 
engaged  in  the  production  of  milk  for 
sale  within  the  aforesaid  marketing  area. 

Signed  at  Washingrton,  D.C.,  on  De¬ 
cember  15, 1964. 


rules  of  practice  and  procedure  govern¬ 
ing  the  formulation  of  marketing  agree¬ 
ments  and  marketing  orders  (7  CTR 
Part  900) ,  a  public  hearing  was  held  upon 
certain  proposed  amendments  to  the 
tentative  marketing  agreement  and  to 
the  order  regulating  the  handling  of 
milk  in  the  Northeastern  Ohio  marketing 
area.  Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that : 

(1)  The  said  order  as  hereby  amend¬ 
ed,  and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the  de¬ 
clared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as  deter¬ 
mined  pursuant  to  section  2  of  the  Act, 
are  not  reasonable  in  view  of  the  price 
of  feeds,  available  supplies  of  feeds  and 
other  economic  conditions  which  affect 
market  supply  and  demand  for  milk  in 
the  said  marketing  area,  and  the  mini¬ 
mum  prices  specified  in  the  order  as 
hereby  amended,  are  such  prices  as  will 
refiect  the  aforesaid  factors,  insure  a 
sufficient  quantity  of  pure  and  whole¬ 
some  milk,  and  be  in  the  public  interest; 

(3)  The  said  order  as  hereby  amended, 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity  speci¬ 
fied  in,  a  marketing  agreement  upon 
which  a  hearing  has  been  held. 

Order  relative  to  handling.  It  is 
therefore  ordered,  that  on  and  after  the 
effective  date  hereof,  the  handling  of 
milk  in  the  Northeastern  Ohio  market¬ 
ing  area  shall  be  in  conformity  to  and  in 
compliance  with  the  terms  and  condi¬ 
tions  of  the  aforesaid  order,  as  amended 
and  as  hereby  amended,  as  follows ; 

Subparagraphs  (1)  and  (2)  of  §  1036.51 
(a)  are  revised  to  read  as  follows: 

§  1036.51  Qass  I  milk  prices. 

***** 


George  L.  Mehren, 
Assistant  Secretary. 

Order '  Amending  the  Order  Regulating 
the  Handling  of  Milk  in  the  North¬ 
eastern  Ohio  Marketing  Area 

§  1036.0  Findings  and  determinations. 

The  findings  and  determinations  here¬ 
inafter  set  forth  are  supplementary  and 
in  addition  to  the  findings  and  deter¬ 
minations  previously  made  in  connection 
with  the  issuance  of  the  aforesaid  order 
and  of  the  previously  issued  amendments 
thereto;  and  all  of  said  previous  findings 
and  determinations  are  hereby  ratified 
and  affirmed,  except  insofar  as  such  find¬ 
ings  and  determinations  may  be  in  con¬ 
fiict  with  the  findings  and  determina¬ 
tions  set  forth  herein. 

(a)  Findings  upon  the  basis  of  the 
hearing  record.  Pursuant  to  the  provi¬ 
sions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  and  the  applicable 


*  This  order  shall  not  become  effective  un¬ 
less  and  imtU  the  requirements  of  §  000.14 
of  the  niles  of  practice  and  procedure  govern¬ 
ing  proceedings  to  formulate  marketing 
agreements  and  marketing  orders  have  been 
met. 


(a)  *  *  • 

(1)  Divide  the  total  quantity  of  pro¬ 
ducer  milk  during  the  second  and  third 
months  preceding  by  the  gross  quantity 
of  milk  utilized  as  Class  I  (adjusted  to 
eliminate  duplications  due  to  interhan¬ 
dler  transfers)  at  pool  plants  in  the  same 
two  months,  multiply  the  result  by  100, 
and  round  to  the  nearest  whole  number. 
The  result  shall  be  known  as  the  “cur¬ 
rent  utilization  percentage”. 

(2)  Compute  a  “deviation  percentage” 
by  subtracting  from  the  current  utiliza¬ 
tion  percentage  as  computed  in  subpara¬ 
graph  (1)  of  this  paragraph,  the  “stand¬ 
ard  utilization  percentage”  shown  below: 


Month  for  which  the 
price  is  being 
computed 

January _ 

February _ 

March  _ _ 

April _ 

May  _ 

June _ 

July  - 

August _ 

September  _ 

October _ 

November _ 

December  _ 


Standard 
utilization 
percentage 
...  130 

.  129 

129 
.  130 

—  131 

.  132 

—  141 

-  149 

—  142 
128 
126 
128 


[F.R.  Doc.  64-13024;  Piled,  Dec.  18,  1964; 
8:47  a.m.] 
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Saturday,  December  19,  1964 

POST  OFFICE  DEPARTMENT 

[  39  CFR  Part  22  ] 

SECOND  CLASS  MAILING  PRIVILEGES 

Revocation  of  Notice  of  Proposed  Rule 
Making 

Under  date  of  November  24, 1964,  there 
was  published  in  the  Federal  Register 
at  page  15772  a  notice  of  proposed  rule 
making  affecting  §  22.2(b)  (5)  of  Title  39, 
Code  of  Federal  Regulations.  The  no¬ 
tice  proposed  a  revision  of  the  cited  sec¬ 
tion  for  the  purpose  of  establishing 
standards  and  procedures  respecting  sub¬ 
scriptions,  to  second-class  publications, 
that  are  paid  for  by  subscribers  in  con¬ 
nection  with  and  as  a  part  of  member¬ 
ship  dues  paid,  or  contributions  or 
pledges  made,  to  organizations  or  insti¬ 
tutions.  Although  the  procedures  in  39 
CFR  22.2(b)  (6)  relate  to  a  proprietary 
function  of  the  Government,  patrons  of 
the  postal  service  were  given  an  oppor¬ 
tunity  to  present  to  the  Department 
written  views  concerning  the  proposed 
revision,  within  thirty  days  after  publi¬ 
cation  of  the  notice  in  the  Federal  Reg¬ 
ister. 

Upon  further  consideration,  the  De¬ 
partment  desires  at  this  time  to  cancel 
the  subject  notice  of  proposed  rule  mak¬ 
ing.  Accordingly,  said  notice  is  hereby 
revoked. 

(RJ3.  161,  as  amended;  5  n.S.C.  22,  39  U.S.C. 
601, 4351-4370) 

Loms  J.  Doyle, 
General  Counsel. 

[FA.  Doc.  64-13143;  Filed,  Dec.  18,  1964; 

11:29  am.] 


FEDERAL  AVIATION  AGENCY 

[  14  CFR  Part  39  [New]  1 

[Docket  No.  6391] 

AIRWORTHINESS  DIRECTIVE 

Boeing  Models  707  and  720  Aircraft 
Rudder  Power  Control  Unit  Linkage 

The  Federal  Aviation  Agency  has 
under  consideration  a  proposal  to  amend 
Part  39  [New]  of  the  Federal  Aviation 
Regulations  to  include  an  airworthiness 
directive  for  Boeing  Models  707  and  720 
aircraft.  It  has  been  shown  that  if  the 
input  rod  or  attachments  to  the  rudder 
power  control  unit  valve  should  fail  while 
the  rudder  is  being  deflected,  the  valve 
slide  will  remain  in  the  last  selected  posi¬ 
tion.  If  the  valve  is  open,  the  rudder 
will  continue  to  the  fully  deflected  posi¬ 
tion  or  until  the  rudder  boost  is  turned 
off  and  mechanical  rudder  control  is 
used.  To  correct  this  condition,  this  AD 
requires  a  modiflcation  to  provide  tempo¬ 
rary  hydraulic  control  until  the  rudder 
boost  is  turned  off  in  the  event  of  failure 
of  the  input  rod  or  attachments  to  the 
rudder  power  unit  valve. 

Interested  persons  are  invited  to  par¬ 
ticipate  in  the  making  of  the  proposed 
by  submitting  such  written  data, 
views,  or  arguments  as  they  may  desire. 
Communications  should  Identify  the 


docket  number  and  be  submitted  in 
duplicate  to  the  Federal  Aviation  Agency. 
Office  of  the  General  Counsel,  Attention; 
Rules  Docket,  800  Independence  Avenue 
SW.,  Washington,  D.C.,  20553.  All  com¬ 
munications  received  on  or  before  Janu¬ 
ary  18,  1965,  will  be  considered  by  the 
Administrator  before  taking  action  upon 
the  proposed  rule.  The  proposals  con¬ 
tained  in  this  notice  may  be  changed  in 
the  light  of  comments  received.  All 
comments  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons. 

This  amendment  is  proposed  under  the 
authority  of  sections  313(a) ,  601  and  603 
of  the  Federal  Aviation  Act  of  1958  (72 
Stat.  752,  775,  776;  49  U.S.C.  1354(a), 
.1421, 1423). 

In  consideration  of  the  foregoing,  it  is 
proposed  to  amend  §  39.13  of  Part  39 
[New]  (14  CFR  Part  39  [New]),  by 
adding  the  following  airworthiness 
directive: 

Boeing.  Applies  to  Models  707  and  720  air¬ 
craft,  Serial  Numbers  7009  through  7011, 
17586  through  17612,  17614  through 
17652,  17658  through  17690,  17692 

through  17724,  17903  through  17905, 
17907  through  17930,  18012  through 
18037,  18041  through  18050,  18054 

through  18087,  18154  through  18167, 
18240  through  18246.  18248  through 
18251.  18334  through  18339,  18351 

through  18357,  18372  through  18397, 
18400  through  18409,  18411  through 
18425,  18451  through  18468,  18579 

through  18591,  18685  through  18694, 
18707  through  18718,  18737  through 
18738,  18746  through  18749,  and  18764. 

Compliance  required  within  6,(X)0  hours’ 
time  In  service  after  the  effective  date  of 
this  AD,  unless  already  accomplished. 

To  provide  temporary  hydraulic  control 
xmtil  the  rudder  boost  Is  turned  off  In  the 
event  of  failures  of  the  Input  rod  or  attach¬ 
ments  to  the  rudder  power  control  unit 
valve,  accomplish  the  following: 

Modify  the  rudder  power  imlt  by  rework¬ 
ing  the  Input  arm  and  Input  linir  and  In¬ 
stalling  dual  control  linkage  in  accordance 
with  Part  3  “Modification  Data”  of  Boeing 
Service  Bulletin  No.  1930  or  an  equivalent 
approved  by  the  Aircraft  Engineering  Divi¬ 
sion,  FAA  Western  Region. 

(Boeing  Service  Bulletin  No.  1930  covers 
this  same  subject.) 

Issued  in  Washington,  D.C.,  on  De¬ 
cember  15,  1964. 

C.  W.  Walker, 
Acting  Director, 
Flight  Standards  Service. 

[FJR.  Doc.  64-13002;  Filed,  Dec.  18,  1964; 

8:45  am.] 


[14  CFR  Part  71  [New]  ] 

[Airspace  Docket  No.  64-CE-81] 

CONTROL  ZONES.  TRANSITION 
AREAS  AND  CONTROL  AREA  EX¬ 
TENSIONS 

Proposed  Alteration,  Designation  and 
Revocation 

The  Federal  Aviation  Agency  is  con¬ 
sidering  an  amendment  to  Part  71  [New] 
of  the  Federal  Aviation  Regulations  to 
alter  controlled  airspace  in  the  Chicago, 
m.,  terminal  area. 


The  following  controlled  airspace  is 
presently  designated  in  the  Chicago.  Ill., 
terminal  area: 

1.  The  Chicago  Midway  Airport  con¬ 
trol  zone  is  designated  as  that  airspace 
within  a  6-mile  radius  of  Chicago-Mid¬ 
way  Airport  (latitude  41‘’47'04"  N., 
longitude  87*45'12"  W.) ;  and  within  2 
miles  either  side  of  the  Chicago-Midway 
ILS  localizer  SE  course  extending  from 
the  6-mile  radius  zone  to  the  Chicago 
Heights,  Ill.,  VOR  044°  radial,  and  within 
2  miles  either  side  of  the  Chlcago-Mid- 
way  ILS  localizer  NW  course  extending 
from  the  6-mile  radius  zone  to  12  miles 
NW  of  the  Chicago-Midway  OM,  exclud¬ 
ing  the  portion  within  the  O’Hare  Inter¬ 
national  Airport,  Chicago,  Ill.,  control 
zone. 

2.  The  Chicago  O’Hare  Airport  control 
zone  is  designated  as  that  airspace 
within  a  6-mile  radius  of  Chicago-O’Hare 
International  Airport  (latitude  41°59'10" 
N.,  longitude  87°54'28"  W.) ;  and  within 
2  miles  either  side  of  the  Chicago- 
O’Hare  VOR  331°  radial  extending  from 
the  6-mile  radius  zone  to  the  INT  of  the 
Northbrook,  HI.,  VOR  195°  and  the 
Chicago-O’Hare  VOR  331°  radials,  and 
within  2  miles  either  side  of  the  Chicago- 
O’Hare  Rimway  14-R  ILS  localizer  NW 
course,  extending  from  the  6-mile  radius 
zone  to  Runway  14-R  OM,  excluding  the 
portion  NE  of  a  line  between  the  INTs  of 
the  6-mile  radius  and  the  5-mlle  radius 
of  Glenview,  HI.,  control  zone. 

3.  The  Chicago  Meigs  Airport  control 
zone  is  designated  as  that  airspace 
within  a  3-mile  radius  of  Meigs  Airport 
(latitude  41°51'30"  N..  longitude  87°- 
36'30"  W.) ,  from  0600  to  2200  hours  local 
time,  daily,  excluding  the  portion  W  of 
longitude  87°37'00"  W. 

4.  The  Glenview,  HI.,  control  zone  is 
designated  within  a  5-mile  radius  of  NAS 
Glenview  (latitude  42°05'21"  N.,  longi¬ 
tude  87°49'07"  W.) ;  and  within  a  1-mile 
radius  of  Chicagoland  Airport,  Wheeling, 
HI.  (latitude  42°11'35"  N.,  longitude 
87°56'05"  W.) ,  and  within  2  miles  either 
side  of  the  Northbrook,  HI.,  VORTAC 
138°  and  159°  radials  extending  from  the 
Glenview  5-mlle  end  the  Chicago- 
O’Hare,  HI.,  6-mile  radius  zones  to  the 
VORTAC,  excluding  the  portion  within 
the  Chicago-O’Hare  control  zone. 

5.  The  Joliet,  Ill.,  control  zone  is  desig¬ 
nated  as  that  airspace  within  a  5-mile 
radius  of  Joliet  Mimiclpal  Airport  (lati¬ 
tude  41°31'05''  N.,  longitude  88°10'30'' 
W.)  and  within  2  miles  either  side  of  the 
Joliet  VORTAC  104°  and  284°  radials. 
extending  from  the  5-mile  radius  zone 
to  the  12  miles  W  of  the  VORTAC. 

6.  The  St.  Charles,  HI.,  control  zone 
is  designated  as  that  airspace  within  a 
3-mile  radius  of  DuPage  County  Airport, 
St.  Charles,  HI.  (latitude  41°54'45"  N., 
longitude  88°14'35"  W.),  and  within  2 
miles  either  side  of  the  DuPage  VOR 
069°  radial  extending  from  the  3-mile 
radius  zone  to  the  VOR,  from  0600  to 
2200  hours,  local  time,  daily. 

7.  That  portion  of  the  Bradford,  Ill., 
control  area  extension  within  a  15-mile 
radius  of  the  Bradford  VOR  north  of 
latitude  41  °10'00"N. 

8.  The  Chicago  control  area  extension 
is  designated  as  that  airspace  within  a 
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30-mile  radius  of  the  Midway  Airport, 
Chicago,  m.  (latitude  41‘47'05"  N.. 
longitude  87‘’45'05"  W.).  and  within  a 
15-mile  radius  of  the  C^C8«o  Heights, 
Ill.,  VORTAC;  that  airspace  NE.  E,  and 
SE  boimded  by  a  line  beginning  at  the 
INT  of  the  E  boundary  of  V-7  and  the  S 
boundary  of  V-84,  thence  E  along  the  S 
boundary  of  V-84  to  its  INT  with  the 
South  Bend,  Ind.,  VORTAC  314»  radial, 
thence  SE  along  this  radial  to  its  INT 
with  the  N  boundary  of  V-100,  thence  E 
along  V-100  to  its  INT  with  the  arc  of 
a  35-mile  radius  circle  centered  on  the 
Battle  CJreek,  Mich.,  VORTAC,  thence 
counterclockwise  along  this  arc  to  lati¬ 
tude  41«57'30"  N.,  longitude  85“44'30" 
W.,  thence  to  latitude  41*41'00"  N., 
longitude  85®49'40"  W.,  thence  counter¬ 
clockwise  along  the  arc  of  a  15-mile  ra¬ 
dius  circle  centered  on  the'  Qoshen,  Ind., 
VOR  to  its  INT  with  the  W  boundary  of 
V-55  W.  thence  S  along  this  boundary 
to  its  INT  with  the  N  boundary  of  V-38, 
thence  W  along  this  boundary  to  its 
INT  with  the  E  boundary  of  V-7,  thence 
along  this  boundary  to  the  point  of 
beginning. 

9.  That  portion  of  the  Danville,  Ill., 
control  area  extension  northeast  of  Dan¬ 
ville  and  north  of  latitude  40‘’45'00"  N. 
bounded  on  the  NE  by  V-53  and  on  the 
W  by  V-171. 

10.  That  portion  of  the  Port  Wayne, 
Ind.,  control  area  extension  west  of  Fort 
Wayne  within  a  40-mile  radius  of  the 
Port  Wayne  VORTAC,  north  of  latitude 
41®00'00"  N.,  and  west  of  longitude 
85*50'00"  W. 

11.  That  portion  of  the  Lafayette,  Ind., 
control  area  extension  within  a  25-mile 
radius  of  the  Purdue  University  Airport 
north  of  latitude  40°45'00"  N. 

12.  That  portion  of  the  Milwaukee. 
Wls.,  control  area  extension  south  of  lat¬ 
itude  42’30'00"  N.,  boimded  on  the  S  by 
V-84  east  of  Northbrook,  HI.,  VORTAC 
and  V-100  west  of  Northbrook  VORTAC. 

13.  That  portion  of  the  -Moline,  HI., 
control  area  extension  east  of  longitude 
89*’50'00"  W.  within  5  miles  either  side 
of  a  direct  line  extending  from  the  Polo, 
HI.,  VORTAC  to  the  INT  of  the  Quad 
City,  ni..  ILS  localizer  E  course  and  the 
318“  radial  of  the  Bradford,  HI.,  VOR. 

14.  The  Peotone,  Ill.,  control  area  ex¬ 
tension  is  designated  as  that  airspace 
SE  of  Peotone  boimded  on  the  E  by  V-7. 
on  the  SW  by  V-491,  on  the  W  by  V-53 
and  on  the  N  by  V-38. 

15.  That  portion  of  the  Peru,  Ind., 

control  area  extension  northwest  of  Peru 
north  of  a  line  extending  from  latitude 
41“00'00”  N.,  longitude  85'57'00"  W.; 
to  latitude  41“00'00"  N.,  longitude 

86“33'00"  W.;  to  latitude  40“45'00"  N.. 
longitude  86°33'00"  W.;  to  latitude 
40  45'00"  N.,  longitude  87“04'00"  W.. 
bounded  on  the  S  by  the  Lafayette,  Ind., 
control  area  extension,  on  the  W  by  V-7, 
on  the  N  by  V-38  and  on  the  E  by  the 
Fort  Wayne  control  area  Extension. 

16.  That  portion  of  the  Pontiac,  Ill., 
control  area  extension  north  of  latitude 
40“45'00"  N.  and  west  of  longitude 
88  ’40'00"  W.  within  a  15-mile  radius  of 
the  Pontiac  VOR. 

Having  completed  a  comprehensive 
review  of  airspaoe  requirements  in  the 
Chicago,  HI.,  terminal  area,  including 


studies  attendant  to  the  implementation 
of  the  provisions  of  Amendments  60-21 
and  60-29  of  the  Civil  Air  Regulations, 
the  Federal  Aviation  Agency  proposes  to 
take  the  following  airspace  actions: 

1.  Redesignate  the  Chicago  Midway 
Airport  control  zone  to  comprise  that 
airspace  within  a  5-mile  radius  of  Chi¬ 
cago  Midway  Airport  (latitude  41“47'04" 
N.,  longitude  87“45'12”  W.) ;  and  within 
2  miles  each  side  of  the  Chicago  Midway 
HjS  localizer  SE  course  extending  from 
the  5-mile  radius  zone  to  8  miles  SE  of 
the  Kedzie  RBN;  and  within  2  miles 
each  side  of  the  Chicago  Midway  ILS 
localizer  NW  course  extending  from  the 
5-mile  radius  zone  to  the  OM. 

2.  Redesignate  the  Chicago  O’Hare 
control  zone  to  comprise  that  airspace 
within  a  5-mile  radius  of  Chicago  O’Hare 
International  Airport  (latitude  41°59'- 
10”  N.,  longitude  87“54'28”  W.) ;  within 
2  miles  each  side  of  the  Chicago  O’Hare 
Runway  14R  and  14L  ILS  localizer  NW 
courses,  extending  from  the  5-mile  ra¬ 
dius  zone  to  7  miles  NW  of  the  airport, 
and  within  2  miles  each  side  of  the  Chi¬ 
cago  O’Hare  Runway  32R  and  32L  ILS 
localizer  SE  courses,  extending  from  the 
5-mile  radius  zone  to  7  miles  SE  of  the 
airport  excluding  the  portion  NE  of  a 
line  between  the  INT’s  of  the  5-mile 
radius  zone  and  the  5 -mile  radius  zone 
of  Glenview,  HI.,  control  zone. 

3.  Redesignate  the  Chicago  Meigs  con¬ 
trol  zone  to  comprise  that  airspace 
within  a  3  mile  radius'  of  Meigs  Airport 
(latitude  41‘>51'30”  N.,  longitude  87“- 
36'30”  W.)  from  0600  to  2200  hours, 
local  time,  daily. 

4.  Redesignate  the  Glenview  control 
zone  to  comprise  that  airspace  within  a 
5-mile  radius  of  NAS  Glenview  (latitude 
42“05'21”  N.,  longitude  87“49'07”  W.) ; 
and  within  2  miles  each  side  of  the  North¬ 
brook,  HI.,  VORTAC  128“  and  159“  ra- 
dials  extending  from  the  Glenview  5- 
mile  and  the  Chicago-O’Hare,  HI., 
5-mile  radius  zones  to  1  mile  SE  and  SW 
of  the  VORTAC;  and  within  2  miles 
either  side  of  the  Northbrook  VORTAC 
071“  radial  extending  from  1  mile  E  of 
the  VORTAC  to  6  miles  E  of  the 
VORTAC;  and  within  2  miles  each  side 
of  the  002“  bearing  from  the  Glenview 
RBN  extending  from  the  5-mile  radius 
zone  to  12  miles  N  of  the  RBN. 

5.  Redesignate  the  Joliet,  HI.,  control 
zone  to  comprise  that  airspace  within  a 
5-mile  radius  of  Joliet  Municipal  Air¬ 
port  (latitude  41  “31'05”  N.,  longitude 
88“10'30”  W.‘>~’and  within  2  miles  each 
side  of  the  Joliet  VORTAC  104*  radial, 
extending  from  the  5-mile  radius  zone  to 
the  Joliet  VORTAC. 

6.  Designate  the  Chicago  transition 
area  as  that  airspace  extending  upward 
from  700  feet  above  the  surface  within 
the  area  4$ounded  by  a  line  beginning  at 
latitude  41“31'00”  N.,  longitude  87*47'- 
00”  W.;  to  latitude  41“29'00”  N.,  longi¬ 
tude  87*34'00”  W.;  to  latitude  41*29'00” 
N.,  longitude  87*19'00”  W.;  to  latitude 
41*55'00”  N.,  longitude  87*19'00”  W.;  to 
latitude  42“30'00”  N.,  longitude  87*35'- 
00”  W.;  to  latitude  42“38'00''  N.,  longi¬ 
tude  87“52'00''  W.;  to  latitude  42“30'00” 
N.,  longitude  87“59'00''  W.;  to  latitude 
42*25'00''  N.,  longitude  88“10'00''  W.; 
to  latitude  42*15'00''  N.,  longitude  88“- 


lO'OO”  W.;  to  latitude  42“15'00''  N., 
longitude  88*25'00''  W.;  to  latitude  41*. 
55'00''  N.,  longitude  88“25'00''  W. ;  to  lat¬ 
itude  41“53'00''  N.,  longitude  88“31'00" 
W.;  to  latitude  41“50'00''  N..  longitude 
88“31'00''  W.;  thence  counterclockwise 
via  the  arc  of  a  5 -mile  radius  circle  cen¬ 
tered  on  the  Aurora  Municipal  Airport 
(latitude  41*46'14''  N.,  longitude  88“28'- 
16”  W.)  to  latitude  41*48'00”  N.,  longi- 
tude  88“52'50''  W.  to  latitude  41“50'00" 
N.,  longitude  88*12'00''  W.  to  point  of  be- 
gij^ng  and  that  airspace  extending  up¬ 
ward  from  1,200  feet  above  the  surface 
within  the  area  bounded  by  a  line  be¬ 
ginning  at  latitude  41“55'00”  N.,  longi¬ 
tude  89“50'00''  W.  to  latitude  41“55'00" 
N.,  longitude  88“30'00”  W.  to  latitude 
42“30'00''  N..  longitude  88“30'00”  W.  to 
latitude  42“30'00”  N.,  longitude  87“00'- 
00”  W.  to  latitude  41“20'00”  N.,  longi¬ 
tude  87“00'00''  W.  to  latitude  41“20'00" 
N,  longitude  85“50'00''  W.  to  latitude 
41*00'00”  N..  longitude  85“50'00''  W.  to 
latitude  40“45'00''  N.,  longitude  86“33'- 
00”  W.  to  latitude  40“45'00''  N.,  longi¬ 
tude  88“40'00''  W.  to  latitude  41“10'00" 
N.,  longitude  88“40'00''  W.  to  latitude 
41“10'00''  N..  longitude  89“50'00”  W. 
thence  north  to  point  of  beginning. 

7.  Designate  the  Morris,  HI.,  transi¬ 
tion  area  as  that  airspace  extending  up¬ 
ward  from  700  feet  above  the  surface 
within  a  4-mile  radius  of  the  Morris 
Municipal  Airport  (latitude  41“25'46" 
N.,  longitude  88°25'12''  W.)  and  within  2 
miles  each  side  of  the  Joliet,  Ill.,  VOR¬ 
TAC  213“  radial  extending  from  the  5- 
mile  radius  area  to  the  VORTAC. 

8.  Designate  the  Kankakee,  HI.,  tran¬ 
sition  area  as  that  airspace  extending 
upward  from  700  feet  above  the  surface 
within  a  5-mile  radius  of  the  Greater 
Kankakee  Airport  (latitude  41“04'17''  N., 
longitude  87“50'56''  W.),  and  within  2 
miles  each  side  of  the  Peotone,  HI., 
VORTAC  192“  radial  extending  from  the 
5-mile  radius  area  to  the  VORTAC;  and 
within  2  miles  each  side  of  the  042°  and 
222“ 'bearings  from  the  Greater  Kanka¬ 
kee  Airport  extending  from  the  5-mile 
radius  area  to  8  miles  NE  and  SW  of 
the  airport. 

9.  Designate  the  Sterling,  HI.,  transi¬ 
tion  area  as  that  airspace  extending  up¬ 
ward  from  700  feet  above  the  surface 
within  a  5-mile  radius  of  Whiteside 
County  Airport  and  2  miles  either  side 
of  the  168“  bearing  from  the  Whiteside 
County  Airport  extending  from  the  5- 
mile  radius  area  to  8  miles  south  of  the 
Whiteside  County  Airport. 

10.  Designate  the  Dixon,  Ill.,  tradi¬ 
tion  area  as  that  airspace  extending 
upward  from  700  feet  above  the  surface 
within  a  5-mile  radius  of  Charles  R. 
Walgreen  Field,  Dixon,  HI.  (latitude 
41*50'03''  N.,  longitude  89“26'37”  W.). 
and  within  2  miles  each  side  of  the  Polo, 
Ill.,  VORTAC  155“  radial  extending  from 
the  5-mile  radius  area  to  the  VORTAC. 
/  11.  Revoke  the  Chicago,  Bradford, 
Danville,  Port  Wayne,  Lafayette,  Pon¬ 
tiac,  Milwaukee,  Moline,  Peotone  and 
Peru  control  area  extensions. 

The  floors  of  the  airways  that  would 
traverse  the  transition  areas  proposed 
herein  would  automatically  coincide  with 
the  floors  of  the  transition  areas. 
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The  proposed  alterations  to  the  Chi¬ 
cago  Midway,  O’Hare,  Meigs  control 
zones  and  the  Glenview  and  Joliet  con¬ 
trol  zones  would  provide  protection  for 
aircraft  executing  the  prescribed  instru¬ 
ment  approach  and  departure  proce¬ 
dures  at  the  airports  within  these  con¬ 
trol  zones.  The  St.  Charles  control  zone 
would  be  retained  as  currently  desig¬ 
nated. 

The  actions  proposed  herein  would 
raise  the  floor  of  controlled  airspace 
beyond  the  immediate  vicinity  of  Greater 
Chicago  from  700  feet  to  1,200  feet  above 
the  surface  and,  as  a  result,  would  make 
such  airspace  available  for  other  uses. 
However,  sufficient  controlled  airspace 
with  floors  of  700  feet  above  the  surface 
would  be  retained  to  provide  adequate 
protection  for  aircraft  executing  pre¬ 
scribed  instrument  approach,  departure 
and  radar  vectoring  procedures  at  Mid¬ 
way,  O’Hare,  Meigs,  Gary,  Glenview, 
Fort  Sheridan,  Waukegan,  Chicagoland, 
Sky  Harbor,  Pal-Waukee,  Crystal  Lake, 
Elgin,  DuPage  County,  Aurora,  Joliet, 
Morris,  Dixon,  Kankakee,  and  White- 
side  County  Airports.  The  proposed 
transition  areas  eliminate  the  necessity 
for  the  Chicago,  Bradford,  Danville,  Fort 
Wayne,  Lafayette,  Pontiac,  Milwaukee, 
Moline,  Peotone  and  Peru  control  area 
extensions. 

Certain  minor  revisions  to  prescribed 
instrument  procedures  would  accompany 
the  actions  proposed  herein,  but  opera¬ 
tional  complexity  would  not  be  increased 
nor  would  aircraft  performance  char¬ 
acteristics  or  established  landing  mini- 
mums  be  adversely  affected. 

In  addition  to  complimenting  the  con¬ 
trol  zones  and  the  transition  areas  ex¬ 
tending  from  700  feet  above  the  surface, 
the  transition  area  extending  upward 
from  1200  feet  above  the  surface  would 
provide  protection  for  aircraft  utilizing 
the  Chicago,  Illinois,  Air  Route  Traffic 
Control  Center’s  long  range  radar  vector¬ 
ing  service  which  is  provided  through  use 
of  long  range  radar  outlets  located  near 
McCook,  Illinois,  LaGrange,  Indiana, 
and  West  Branch,  Iowa. 

Speciflc  details  of  the  changes  to  pro¬ 
cedures  and  minimum  instrument  flight 
rule  altitudes  that  would  be  required  may 
be  examined  by  contacting  the  Chief, 
Airspace  Branch,  Air  Traffic  Division, 
Central  Region,  F^eral  Aviation  Agency, 
4825  Troost  Avenue,  Kmisas  City,  Mo., 
64110. 

ffiterested  persons  may  submit  such 
written  data,  views  or  arguments  as  they 
may  desire.  Communications  should  be 
submitted  in  triplicate  to  the  Director, 
Central  Region,  Attn:  Chief,  Air  Traffic 
^ision.  Federal  Aviation  Agency,  4825 
Troost  Avenue,  Kansas  City,  Mo.,  64110. 
^  communications  received  within 
forty-five  days  after  publication  of  this 
notice  in  the  Federal  Register  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment.  No  public  hear- 
mg  is  contemplated  at  this  time,  but 
a^^gements  for  informal  conferences 
With  Federal  Aviation  Agency  officials 
may  be  made  by  contacting  the  Regional 
w  Traffic  Division  Chief.  Any  data, 
«ews  or  arguments  presented  during 
wch  conferences  must  also  be  submitted 
m  Writing  in  accordance  with  this  notice 
m  order  to  become  part  of  the  record  for 
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consideration.  The  proposal  contained 
in  this  notice  may  be  changed  in  the 
light  of  comments  received. 

The  public  Docket  will  be  available  for 
examination  by  interested  persons  in  the 
office  of  the  Regional  Counsel,  Federal 
Aviation  Agency,  4825  'Troost  Avenue, 
Kansas  City,  Mo.,  64110. 

This  amendment  is  proposed  under  the 
authority  of  section  307(a)  of  the  Fed¬ 
eral  Aviation  Act  of  1958  (49  U.S.C. 
1348). 

Issued  at  Kansas  City,  Mo.,  on  Decem¬ 
ber  9,  1964. 

Henry  L.  Newican, 
Acting  Director,  Central  Region. 

[PJl.  Doc.  64-13003;  Filed,  Dec.  18,  1964; 
8:45  ajn.] 


[14  CFR  Part  71  [New]  1 

[Airspace  Docket  No.  64-CE-04] 

CONTROL  ZONE  AND  TRANSITION 
AREA 

Proposed  Alteration 

The  Federal  Aviation  Agency  is  con¬ 
sidering  amendments  to  Part  71  [New] 
of  the  Federal  Aviation  Regulations 
which  would  alter  the  controlled  air¬ 
space  in  the  Menominee,  Mich.,  terminal 
area. 

As  a  result  of  prior  studies  attendant 
to  the  implementation  of  the  provisions 
of  Amendments  60-21  and  6()-29  of  Part 
60  of  the  Civil  Air  Regulations,  the  fol¬ 
lowing  controlled  airspace  is  presently 
designated  in  the  Menominee,  Mich., 
terminal  area; 

1.  ’The  Menominee  control  zone  is  des¬ 
ignated  within  a  5-mile  radius  of  Me¬ 
nominee  County  Airport  (latitude  45°- 
07'25"  N.,  longitude  87“38'20"  W.)  and 
within  2  miles  either  side  of  the  Menom¬ 
inee  VOR  351®  radial,  extending  from 
the  5-mile  radius  zone  to  8  miles  N  of  the 
VOR  from  0700  to  2300  hours,  local  time, 
daily. 

2.  The  Menominee  transition  area  is 
designated  as  that  airspace  extending 
upward  from  700  feet  above  the  surface 
within  a  5-mlle  radius  of  the  Menominee 
County  Airport  (latitude  45®07'25"  N., 
longitude  87°38'20"  W.)  and  within  2 
miles  each  side  of  the  Menominee  VOR 
351°  radial,  extending  from  the  5-mile 
radius  area  to  8  miles  N  of  the  VOR; 
and  that  airspace  extending  upward 
from  1200  feet  above  the  surface  within 
5  miles  E  and  8  miles  W  of  the  Menomi¬ 
nee  VOR  351°  and  171°  radials  extend¬ 
ing  from  12  miles  N  to  3  miles  S  of  the 
VOR. 

The  Federal  Aviation  Agency,  having 
completed  a  comprehensive  review  of  the 
terminal  airspace  structural  require¬ 
ments  in  the  Menominee  terminal  area, 
proposes  the  following  airspace  actions: 

1.  Designate  the  Menominee  control 
zone  to  comprise  that  airspace  within  a 
5-mile  radius  of  Menominee  County  Air¬ 
port  (latitude  45*07'25"  N.,  longitude 
87*38'20"  W.)  within  2  miles  each  side 
of  the  Menominee  VOR  351*  radial,  ex¬ 
tending  from  the  5 -mile  radius  zone  to 
8  miles  N  of  the  VOR  and  within  2  miles 
each  side  of  the  320°  bearing  from  the 
Menominee  County  Airport  extending 
from  the  5-mile  radius  zone  to  8  miles 


NW  of  the  airport.  This  control  zone 
shall  be  effective  during  the  times  estab¬ 
lished  by  a  Notice  to  Airmen  and  pub¬ 
lished  continuously  in  the  Airman’s  In¬ 
formation  Manual. 

2..  Designate  the  Menominee  transi¬ 
tion  area  as  that  airspace  extending  up¬ 
ward  from  700  feet  above  the  surface 
within  a  5-mile  radius  of  Menominee 
County  Airport  (latitude  45*07'25"  N., 
longitude  87°38'20"  W.)  within  2  miles 
each  side  of  the  Menominee  VOR  351° 
radial,  extending  from  the  5-mile  radius 
area  to  8  miles  N  of  the  VOR;  and  within 
2  miles  each  side  of  the  320*  bearing 
from  the  Menominee  County  Airport  ex¬ 
tending  from  the  5-mile  radius  area  to 
8  miles  NW  of  the  airport  and  that  air¬ 
space  extending  upward  from  1200  feet 
above  the  surface  within  5  miles  E  and 
8  miles  W  of  the  Menominee  VOR  351* 
and  171*  radials,  extending  from  12 
miles  N  to  3  miles  S  of  the  VOR  and 
within  5  miles  SW  and  8  miles  NE  of  the 
320*  bearing  from  the  Menominee  County 
Airport  extending  from  the  airport  to 
12  miles  NW  of  the  airport. 

The  proposed  alteration  of  the  Me¬ 
nominee  control  zone  will  provide  protec¬ 
tion  for  aircraft  executing  the  “Special” 
instniment  approach  procedure  ap¬ 
proved  for  use  by  North  Central  Airlines 
for  Runway  14  at  Menominee  Coimty 
Airport  and  others  under  contract  with 
them.  This  control  zone  will  be  effec¬ 
tive  during  the  hours  of  operation  of 
the  weather  reporting  service  to  be 
provided  by  duly  certificated  personnel 
of  NorUi  Central  Airlines.  Initially, 
weather  observations  and  the  dissemi¬ 
nation  of  weather  information  will  be 
from  0700  to  2300  hours,  local  time, 
daily.  In  the  event  of  airline  schedule 
changes,  these  hours  may  vary.  Nor¬ 
mally,  thirty  days  notice  will  be  given 
prior  to  any  change  by  a  Notice  to  Air¬ 
men  and  continuously  published  in  the 
Airman’s  Information  Manual. 

The  proposed  extension  of  the  Menom¬ 
inee  1200  foot  transition  area  will  pro¬ 
vide  protection  for  aircraft  executing 
the  procedure  turn  portion  of  the  “Spe¬ 
cial”  instrument  approach  procedure. 
The  proposed  extension  of  the  Menom¬ 
inee  700  foot  transition  area  will  pro¬ 
vide  protection  for  aircraft  executing 
the  “Special”  instrument  approach  pro¬ 
cedure  during  the  hours  that  the  control 
zone  is  not  in  effect. 

Interested  persons  may  submit  such 
written  data,  views  or  arguments  as  they 
may  desire.  Communicatimis  should  be 
submitted  in  triplicate  to  the  Director, 
Central  Region,  Attn:  Chief,  Air  Traffic 
Division,  Federal  Aviation  Agency,  4825 
Troost  Avenue',  Kansas  City,  Mo.,  64110. 
All  communications  received  within 
forty-five  days  after  publication  of  this 
notice  in  the  Federal  Register  will  be 
considered  before  action  is  taken  on  the 
proposed  amendment.  No  public  hear¬ 
ing  is  contemplated  at  this  time,  but 
arrangements  for  informal  conferences 
with  Federal  Aviation  Agency  officials 
may  be  made  by  contacting  the  Regional 
Air  Traffic  Division  Chief.  Any  data, 
views  or  arguments  presented  during 
such  conferences  must  also  be  sub¬ 
mitted  in  writing  in  accordance  with 
this  notice  in  order  to  become  part  of 
the  record  for  consideration.  The  pro- 
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posal  contained  in  this  notice  may  be 
changed  in  the  light  of  ccHnments  re¬ 
ceived. 

The  public  Docket  will  be  available  for 
examinaUon'by  interested  peraona  in  the 
office  of  the  Regional  Counsel,  Federal 
Aviation  Agency.  4825  Troost  Avenue, 
Kansas  City,  Mo.,  64110. 

This  amendment  is  pr(H>osed  imder 
the  authority  of  section  307(a)  of  the 
Federal  Aviation  Act  of  1958  (49  n.S.C. 
1348) . 

Issued  at  Elansas  City,  Missouri,  on 
December  9.  1964. 

Hknrt  L.  Newman, 
Acting  Director,  Central  Region. 

[F.R.  Doc.  64-13004;  FUed,  Dec.  18,  1064; 

8:46  ajn.] 


[14  CFR  Part  71  [New!  1 

(Airspace  Docket  No.  63-SW-641 

CONTROL  ZONE,  CONTROL  AREA 
EXTENSION  AND  TRANSITION  AREA 

Proposed  Alteration,  Revocation  and 
Designation 

The  Federal  Aviation  Agency  is  con¬ 
sidering  an  amendment  to  Part  71  [New] 
of  the  Federal  Aviation  Regulations, 
which  would  alter  the  controlled  air¬ 
space  in  the  Laredo,  Tex.,  terminal  area. 

The  following  controlled  airspace  is 
presently  designated  in  the  Laredo,  Tex., 
terminal  area: 

1.  The  Laredo,  Tex.,  control  zone  is 
designated  as  that  airspace  within  a  10- 
mile  radius  of  Laredo  AFB  and  within 
2  miles  either  side  of  the  Laredo  VOR- 
TAC  147°  radial  extending  from  the  10- 
mile  radius  zone  to  10  miles  SE  of  the 
VORTAC,  excluding  the  portion  outside 
the  United  States. 

2.  The  Laredo.  Tex.,  control  area  ex¬ 
tension  is  designated  as  that  airspace 
over  United  States  territory  within  a 

'  35-mile  radius  of  the  Laredo  AFB,  RBN. 

The  Federal  Aviation  Agency  having 
completed  a  comprehensive  review  of  the 
terminal  airspace  structure  requirements 
in  the  Laredo,  Tex.,  terminal  area,  in¬ 
cluding  studies  attendant  to  the  imple¬ 
mentation  of  the  provisions  of  CAR 
Amendments  60-21/60-29,  proposes  the 
following  airspace  actions: 

1.  Redesignate  the  Laredo,  Tex.,  con¬ 
trol  zone  as  that  airspace  within  a  5- 
mile  radius  of  Laredo  AFB  (latitude 
27°32'35"  N.,  longitude  99°27'40"  W.) ; 
within  2  miles  each  side  of  the  327°  bear¬ 
ing  from  the  Laredo  AFB  RBN  extend¬ 
ing  from  the  5-mile  radius  zone  to  7 
miles  NW  of  the  RBN;  excluding  that 
portion  outside  the  United  States. 

2.  Revoke  the  Laredo,  Tex.,  control 
area  extension. 

3.  Designate  the  Laredo,  Tex.,  tran¬ 
sition  area  as  that  airspace  extending 
upward  from  700  feet  above  the  surface 
within  a  9-mile  radius  of  Laredo  AFB 
(latitude  27°32'35"  N.,  longitude  99°27'- 
40"  W.) ;  within  2  miles  each  side  of  the 
Laredo  VORTAC  147°  radial  extending 
from  the  9-mile  radius  area  to  12  miles 
SE  of  the  VORTAC.  and  within  2  miles 
each  side  of  the  327°  bearing  from  the 
Laredo  AFB  RBN  extending  from  the 
9-mile  radius  area  to  12  miles  NW  of 


the  RBN;  and  that  airspace  extending 
upward  from  1,200  feet  above  the  sur¬ 
face  bounded  by  the  arc  of  a  35-mile 
radius  circle  centered  on  the  Laredo 
RBN;  excluding  that  portion  outside  the 
United  States;  and  that  airspace  extend¬ 
ing  upward  from  4,500  feet  MSL  within 
an  area  bounded  by  a  line  beginning  at 
latitude  27°44'00"  N.,  longitude  98°27'- 
00"  W.;  to  latitude  28°07'00"  N.,  longi¬ 
tude  98°27'00"  W.;  to  latitude  28°05'00" 
N.,  longitude  98°48'00"  W.;  to  latitude 
28°06'00"  N.,  longitude  99°08'00"  W.;  to 
latitude  28°08'20"  N..  longitude  99°18'- 
20"  W.;  to  latitude  28°32'00"  N.,  longi¬ 
tude  99°28'00"  W.;  to  latitude  28°52'00" 
N.,  longitude  99°25'00"  W.;  to  latitude 
28°20'00"  N.,  at  the  United  States/ 
Mexico  border;  thence  SE  along  the 
United  States/Mexico  border  to  the  NW 
portion  of  the  arc  of  a  35-mile  radius 
circle  centered  at  the  Laredo  RBN; 
thence  clockwise  along  this  arc  to  lati¬ 
tude  27°39'10"  N.,  to  point  of  beginning, 
excluding  the  portion  extending  upward 
frcHn  4,500  feet  MSL  within  Federal 
Airways. 

The  floors  of  the- airways  that  would 
traverse  the  transition  area  proposed 
herein  would  automatically  coincide  with 
the  floor  of  the  transition  area  with  the 
exception  of  those  within  the  4,500  foot 
MSL  portion. 

The  proposed  alterations  to  the  Laredo 
control  zone  would  provide  protection 
for  aircraft  executing  prescribed  instru¬ 
ment  approach  and  departure  pro¬ 
cedures.  The  proposed  designation  of 
the  1,200  foot  floor  of  the  Laredo  tran¬ 
sition  area  and  the  revocation  of  the 
Laredo  control  area  extension  would 
raise  the  floor  of  controlled  airspace  be¬ 
yond  the  immediate  vicinity  of  the  La¬ 
redo  AFB  from  700  to  1,200  feet  above 
the  surface,  yet  the  transition  area  pro¬ 
posed  herein  would  provide  protection 
for  aircraft  executing  prescribed  instru¬ 
ment  holding,  arrival  and  departure  pro¬ 
cedures  within  the  Laredo  terminal  area. 
The  portion  of  the  transition  area  pro¬ 
posed  with  a  floor  of  4,500  feet  MSL 
would  provide  protection  for  aircraft  ex¬ 
ecuting  the  higher  altitude  portion  of 
standard  instrument  departure  pro¬ 
cedures  from  Laredo  AFB. 

Certain  minor  revisions  to  prescribed 
instrument  procedures  would  be  effected 
in  conjunction  with  the  actions  proposed 
herein,  but  operational  complexity  would 
not  be  increased  nor  would  aircraft  per¬ 
formance  characteristics  or  established 
landing  minimums  be  adversely  affected. 

Interested  persons  may  submit  such 
written  data,  views  or  arguments  as  they 
may  desire.  Communications  should  be 
submitted  in  triplicate  to  the  Chief,  Air 
Traffic  Division,  Southwest  Region,  Fed¬ 
eral  Aviation  Agency,  Post  Office  Box 
1689,  Port  Worth,  Tex.,  76101.  All  com¬ 
munications  received  within  45  days 
after  publication  of  this  notice  in  the 
Federal  Register  will  be  considered  be¬ 
fore  action  is  taken  on  the  proposed 
amendment.  No  public  hearing  is  con¬ 
templated  at  this  time,  but  arrangements 
for  informal  conferences  with  Federal 
Aviation  Agency  officials  may  be  made  by 
contacting  the  Chief,  Air  Traffic  Division. 
Any  data,  views  or  arguments  presented 
during  such  conferences  must  also  be 
submitted  in  writing  in  accordsmce  with 


this  notice  in  order  to  become  part  of 
the  record  for  consideration.  The  pro¬ 
posal  contained  in  this  notice  may  be 
changed  in  the  light  of  comments  re¬ 
ceived. 

The  official  Docket  will  be  available  for 
examination  by  interested  persons  at  the 
Office  of  the  Regional  Counsel,  South¬ 
west  Region,  Federal  Aviation  Agency, 
Port  Worth,  Tex.  An  Informal  Docket 
will  also  be  available  for  examination  at 
the  Office  of  the  Chief,  Air  Traffic 
Division. 

This  amendment  is  proposed  under  the 
authority  of  section  307(a)  of  the  Fed¬ 
eral  Aviation  Act  of  1958  (49  U.S.C.  1348). 

Issued  in  Port  Worth,  Tex.,  on  Decem¬ 
ber  9, 1964. 

Archie  W.  League, 
Director,  Southwest  Region. 

[FJl.  Doc.  64-13005;  Filed,  Dec.  18,  1964; 
8:46  a.m.] 


[14  CFR  Part  71  [New]  ] 

[Airspace  Docket  No.  63-SW-102] 

TRANSITION  AREAS 

Alterations;  Supplemental  Notice  of 
Proposed  Rule  Making 

In  a  notice  of  proposed  rule  making 
published  in  the  Federal  Register  on 
September  12,  1964  (29  F.R.  12879),  it 
was  stated,  in  part,  that  the  Federal 
Aviation  Agency  proposed  to  designate 
transition  areas  at  San  Antonio  and 
Johnson  City,  Tex. 

Subsequent  to  the  publication  of  the 
notice,  the  Federal  Aviation  Agency  has 
determined  that  the  proposed  transition 
areas  require  alteration  to  accommodate 
current  IFR  operations.  Therefore,  it 
is  proposed  herein  to  expand  the  1,200 
foot  floor  portion  of  the  San  Antonio 
transition  area  east  of  San  Antonio  for 
en  route  transitioning  and  radar  vector¬ 
ing  requirements  at  minimum  altitudes 
between  San  Antonio  and  Houston,  Tex.; 
to  delete  a  portion  of  the  6,500  foot  floor 
portion  of  the  San  Antonio  transition 
area ;  to  increase  the  Johnson  City  tran¬ 
sition  area  from  a  5  to  7  mile  radius  to 
provide  protection  for  aircraft  climbing 
to  1,200  feet  above  the  surface. 

Accordingly,  the  notice  is  hereby 
amended,  in  part,  to: 

1.  Propose  the  San  Antonio  transition 
area  as  that  airspace  extending  upward 
from-700  feet  above  the  surface  bounded 
by  a  line  beginning  at  latitude  29°22'30" 
N.,  longitude  97°47'00"  W.,  thence  W  via 
latitude  29°22'30"  N.  to  and  clockwise 
along  the  arc  of  a  23 -mile  radius  circle 
centered  at  latitude  29°31'50"  N.,  longi¬ 
tude  98°28'12"  W.,  to  latitude  29°46'30'' 
N.,  E  of  longitude  98°30'00"  W.;  thence 
to  latitude  29°43'00"  N.,  longitude  98°- 
01'30",W.,  thence  to  point  of  beginning, 
and  within  5  miles  NE  and  8  miles  SW 
of  the  149°  bearing  from  the  Randolph 
AFB  RBN  extending  from  the  RBN  to 
12  miles  SE,  within  5  miles  NE  and  8 
miles  SW  of  the  La  Vernia  VOR  149 
radial  extending  from  the  VOR  to  12 
miles  SE,  within  2  miles  each  side  of  the 
189°  bearing  from  the  Kelly  AFB  OM 
extending  from  the  OM  to  23  miles  S, 
and  within  2  miles  each  side  of  the  Kelly 
VOR  189°  radial  extending  from  the  VOR 
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to  26  miles  S;  and  that  airspace  extend¬ 
ing  upward  from  1.200  feet  above  the 
surface  bounded  by  a  line  beginning  at 
latitude  30®33'30"  K.,  longitude  98‘’31'- 
30"  W.;  thence  to  latitude  29'’45'30"  N., 
longitude  98°06'00"  W.;  to  latitude  29®- 
50'08"  longitude  97“25'45"  W.;  to 
latitude  29'’54'00"  N.,  longitude  96“49'- 
00"  W.;  to  latitude  29‘’30'00"  N.,  longi¬ 
tude  96®39'30"  W.;  to  latitude  29“30'00" 
N.,  longitude  97“26'00"  W.;  to  latitude 
29‘’19'45"  N.,  longitude  97“26'00"  W.;  to 
latitude  29®00'00"  N.,  longitude  97*43'- 
00"  W.;  to  latitude  28®43'30"  N.,  longi¬ 
tude  98“17'30"  W.;  to  latitude  28®54'00" 
N..  longitude  99®05'00"  W.;  to  latitude 
30‘’10'40"  N.,  longitude  99*18'40"  W.; 
thence  to  point  of  beginning;  and  that 
airspace  extending  upward  from  4,500 
feet  MSL  bounded  by  a  line  beginning 
at  latitude  29°24'00"  N.,  and  the  arc  of 
a  75-mile  radius  circle  centered  at  lati¬ 
tude  29®38'37.7"  N.,  longitude  98“27'- 
39.7"  W.;  thence  clockwise  along  this  arc 
to  longitude  98®33'00"  W.;  thence  to 
latitude  30®33'30"  N.,  longitude  98“31'- 
30"  W.;  to  latitude  30®10'40"  N.,  longi¬ 
tude  99*18'40"  W.;  to  latitude  29n9'50" 
N.,  longitude  99‘’10'30"  W.;  thence  to 
point  of  beginning;  and  that  airspace 
extending  upward  from  6,500  feet  MSL 
bounded  by  a  line  beginning  at  latitude 
29*30'00"  N..  longitude  97“26'00"  W.;  to 
latitude  29®30'00."  N.,  longitude  96*39'- 
30"  W.;  to  latitude  29»08'00"  N..  longi¬ 
tude  97*00'00"  W.;  to  latitude  29»00'00" 
N..  longitude  97*17'00"  W.;  to  latitude 
29*00'00"  N.,  longitude  97*43'00"  W.;  to 
latitude  29“19'45"  N.,  longitude  97*26'- 
00"  W.;  thence  to  a  point  of  beginning; 
excluding  the  portions  of  the  transition 
area  with  floors  of  4,500  and  6,500  feet 
MSL  that  lie  within  federal  airways. 

2.  Propose  the  Johnson  City  transition 
area  as  that  airspace  extending  upward 
from  700  feet  above  the  surface  within 
a  7-mile  radius  of  the  Johnson  City,  Tex. 
airport  (latitude  30*15'20"  N..  longitude 
98*37'15"  W.) ;  and  within  2  miles  each 
side  of  the  175*  bearing  from  the  John¬ 
son  City  RBN  extending  from  the  7-mile 
radius  area  to  8  miles  S  of  the  RBN. 

In  order  to  provide  interested  persons 
time  to  adequately  evaluate  this  pro¬ 
posal,  as  modified  herein,  and  an  oppor¬ 
tunity  to  submit  additional  written  data, 


views  or  argiunents,  the  date  for  flUng 
such  material  is  extended  to  45  days 
after  the  date  of  publication  of  this 
supplemental  notice  in  the  Federal 
Register. 

Communications  should  be  submitted 
in  triplicate  to  the  Chief,  Air  Traffic 
Edvision,  Southwest  Region,  Federal  Avi¬ 
ation  Agency,  Post  Office  Box  1689,  Fort 
Worth,  Tex.,  76101. 

This  amendment  is  proposed  imder  the 
authority  of  section  307(a)  of  the  Fed¬ 
eral  Aviation  Act  of  1958  (49  UB.C. 
1348). 

Issued  in  Fort  Worth,  Tex.,  on  Decem¬ 
ber  9,  1964. 

Archie  W.  Leagtte, 
Director,  Southwest  Region. 

IP.R.  Doc.  64-13006;  PUed,  Dec.  18.  1964; 

8:46  a  jn.] 


[14  CFR  Part  71  [New!  1 

[Airspace  Docket  No.  64-CE-78] 

TRANSITION  AREA 
Proposed  Designation 

The  Federal  Aviation  Agency  is  con¬ 
sidering  an  amendment  to  Part  71  [New] 
of  the  Federal  Aviation  Regulations  to 
designate  controlled  airspace  in  the  Au¬ 
burn,  Ind.,  terminal  area. 

Having  completed  a  comprehensive  re¬ 
view  of  airspace  requirements  at  Auburn, 
Ind.,  including  studies  attendant  to  the 
implementation  of  the  provisions  of 
Amendments  60-21  and  60-29  of  the  Civil 
Air  Regulations,  the  Federal  Aviation 
Agency  proposes  to  establish  a  transition 
area  at  Auburn,  Ind. 

The  proposed  Auburn  transition  area 
would  be  designated  to  comprise  that  air¬ 
space  extending  upward  from  700  feet 
above  the  surface  within  a  5-mile  radius 
of  the  Auburn  Airport  (latitude  41*19'00" 
N.,  longitude  85®04'00"  W.)  and  within 
2  miles  each  side  of  the  Fort  Wayne,  Ind., 
VORTAC  015°  radial  extending  from  the 
5-mile  radius  area  to  7  miles  S  of  the 
Auburn  Airport. 

Instrument  approach  and  departure 
procedures  for  the  Auburn,  Ind.,  Airport 
are  presently  executed  within  the  con¬ 
trolled  airspace  of  VOR  Federal  Airways. 
However,  the  implementation  of  Amend¬ 


ments  60-21  and  60-29  of  the  Civil  Air 
Regulations  in  the  Fort  Wasme,  Ind., 
area  (Airspace  Docket  No.  63-CE-127) 
will  result  in  the  floor  of  the  airspace  in 
the  Auburn,  Ind.,  area  being  raised  to 
1,200  feet  above  t^  surface.  The  desig¬ 
nation  of  a  transition  area  wiUi  a  floor 
of  700  feet  at  Auburn,  Ind.,  will  provide 
protection  of  aircraft  executing  instru¬ 
ment  approach  and  departure  procedures 
at  Auburn  Airport. 

Specific  details  of  the  changes  to  pro¬ 
cedures  that  would  be  required  may  be 
examined  by  contacting  the  Chief,  Air¬ 
space  Branch,  Air  Traffic  Division,  Cen¬ 
tral  Region,  Federal  Aviation  Agency, 
4825  Troost  Avenue,  Kanssis  City,  Mo., 
64110. 

Interested  persons  may  submit  such 
written  data,  views  or  arguments  as  they 
may  desire.  Communications  should  be 
submitted  in  triplicate  to  the  Director, 
Central  Region,  Attn:  Chief,  Air  Traffic 
Division,  Federal  Aviation  Agency,  4825 
Troost  Avenue,  Kansas  City,  Mo.,  64110. 
All  communications  received  within  for¬ 
ty-five  days  after  publication  of  this  no¬ 
tice  in  the  Federal  Register  will  be  con¬ 
sidered  before  action  is  taken  on  the 
proposed  amendment.  No  public  hearing 
is  contemplated  at  this  time,  but  arrange¬ 
ments  for  informal  conferences  with 
Federal  Aviation  Agency  officials  may  be 
made  by  contacting  the  Regional  Air 
Traffic  Division  Chief.  Any  data,  views, 
or  arguments  presented  during  such  con¬ 
ferences  must  also  be  submitteo  in  writ¬ 
ing  in  accordance  with  this  notice  in  or¬ 
der  to  become  part  of  the  record  for  con¬ 
sideration.  .  The  proposal  contained  in 
this  notice  may  be  changed  in  the  light 
of  comments  received. 

The  public  Docket  will  be  available  for 
examination  by  interested  persons  in  the 
office  of  the  Regional  Counsel,  Federal 
Aviation  Agency,  4825  Troost  Avenue, 
Kansas  City,  Mo..  64110. 

This  amendment  is  proposed  under  the 
authority  of  section  307(a)  of  the  Fed¬ 
eral  Aviation  Act  of  1958  (49  U.S.C. 
1348). 

Issued  at  Kansas  City.  Mo.,  on  Decem¬ 
ber  3,  1964. 

Edward  C.  Marsh, 
Director,  Central  Region. 

[PJl.  Doc.  64-13(X)7;  PUed,  Dec.  18,  1964; 

8:46  am.] 


Notices 


DEPARTMENT  OF  COMMERCE 

National  Buroau  of  Standards 

STANDARD  FREQUENCY  AND  TIME 
BROADCASTS  BY  NBS  RADIO  STA¬ 
TIONS 

Notice  of  Changes 

I.  The  Bureau  International  de 
rHeure  (B.I.H.)  has  announced  that  the 
fractional  offset  from  nominal  of  coordi¬ 
nated  transmissions  for  1965  will  be: 

—  160X10-“ 

Accordingly,  the  frequencies  of  HF 
transmissions  and  VLF  transmissions 
from  NBS  stations  WWV,  WWVH,  and 
WWVL,  will  be  offset  by  this  amoimt 
from  standard  frequencies  controlled  by 
4he  United  States  Frequency  Standard 
(USFS) . 

This  offset  for  1965  remains  the  same 
as  that  for  1964. 

As  in  the  past,  signal  pulses  which  are 
emitted  from  WWV  and  WWVH  wUl  be 
in  synchronism,  to  within  one  millesec- 
ond,  with  those  from  other  U.S.  and  for¬ 
eign  stations.  These  signals  are  approxi¬ 
mately  within  0.1  second  of  UT2.  UT2  is 
closely  associated  with  the  rotation  of 
the  earth  on  its  axis. 

n.  On  January  1,  1965,  the  standard 
carrier  broadcasts  from  the  National 
Bureau  of  Standards  LF  station,  WWVB, 
will  be  maintained  without  offset  with 
respect  to  the  USFS  at  the  frequency  of 
60.0  kHz  within  a  tolerance  limit  of 
±2x10“ 

As  in  the  past,  time  pulses  which  are 
emitted  from  WWVB  will  be  produced 
by  amplitude  modulation  of  the  carrier. 
Each  pulse  is  initiated  at  the  same  rela¬ 
tive  phase  of  a  cycle  of  the  carrier.  The 
pulses  will  be  repeated  at  intervals  of  60 
kilocycles  of  the  60  kHz  carrier,  that  is, 
once  a  second.  In  this  way  the  interna¬ 
tional  unit  of  time,  the  second,  will  be 
made  directly  available  to  listeners. 

The  phase  of  these  periodic  time 
pulses  relative  to  the  carrier  phase  will 
be  shifted  by  a  step  adjustment  of  200 
ms  no  more  often  than  once  each  month 
in  order  to  remain  within  approxi¬ 
mately  100  ms  of  the  UT2  scale.  Ad¬ 
justments  will  always  be  carried  out  at 
0000  UT  on  the  first  of  each  month. 

Keyed  Morse  Code  announcements, 
which  provide  the  time  difference:  UT2 
minus  time  of  pulse,  will  be  broadcast 
from  WWVB  in  the  way  used  for  WWV 
and  WWVH.  During  the  identification 
period  on  the  hour  and  every  20  min¬ 
utes  thereafter  there  will  be  broadcast 
from  WWVB  in  International  Morse 
Code: 

UT2  AD 


followed  by  a  3-digit  niunber.  This 
three-digit  number  is  the  difference  in 
milliseconds.  To  obtain  UT2,  add  the 
difference  to  the  time  indicated  by  the 
time  pulse  if  the  AD  is  broadcast.  Sub¬ 


tract  if  Sn  is  broadcast.  These  differ¬ 
ences  will  be  revised  daily,  the  new  value 
appearing  for  the  first  time  during  the 
day  after  0  hours  Universal  Time  con¬ 
tinuing  as  indicated  for  the  following 
24-hoiu:  period.  Daily  UT2  information 
is  obtained  from  weekly  forecasts  of 
UT2  provided  by  the  UJS.  Naval  Observ¬ 
atory  in  accordance  with  the  close  co¬ 
operation  maintained  between  the  two 
agencies. 

Advance  annoimcements  in  the  Fed¬ 
eral  Register  will  be  made  each  month 
stating  whether  a  step  adjustment  is  to 
be  made  or  not  on  the  first  of  the  follow¬ 
ing  month,  so  that  listeners  can  be  ade¬ 
quately  prepared. 

These  actions  are  in  accordance  with 
the  NBS  mission  and  follow  the  recent 
action  of  the  International  Committee 
of  Weights  and  Measures  which  desig¬ 
nated  the  frequency  characteristic  of 
a  certain  energy  transition  made  by  the 
Cesium  atom  to  be  used  temporarily  as 
the  basis  for  the  physical  measure  of 
time.  They  will  also  lead  to  informa¬ 
tion  pertaining  to  the  answer  to  a  ques¬ 
tion  concerning  methods  for  providing 
both  the  epoch  of  UT2  and  the  inter¬ 
national  u^t  of  time  interval  proposed 
by  the  U.S.  Study  Group  Vn  of  the  CCIR 
(International  Radio  Consultative  Com¬ 
mittee)  . 

A.  V.  Astin, 
Director, 

National  Bureau  of  Standards. 

[FJl.  Doc.  64-13009;  FUed,  Dec.  18,  1964; 

8:46  a.m.] 


UNIVERSAL  TIME, SIGNALS 
Adjustment  in  Phase 

An  adjustment  in  the  transmission  of 
Universal  Time  Signals  is  announced 
jointly  by  the  U.S.  Naval  Observatory 
and  the  National  Bureau  of  Standards, 
U.S.  Department  of  Commerce.  The 
clocks  at  the  radio  stations  will  be  re¬ 
tarded  100  milliseconds  1  January  1965 
at  zero  hours.  Universal  Time  (7:00  p.m., 
e.s.t.,  of  31  December). 

The  adjustment  becomes  necessary  be¬ 
cause  of  changes  in  speed  of  rotation  of 
the  earth,  as  determined  by  astronom¬ 
ical  observation.  Such  adjustments  are 
made  following  an  international  agree¬ 
ment,  according  to  a  plan  whereby  the 
times  of  emission  of  Universal  Time  sig¬ 
nals  are  synchronized  to  about  1  milli¬ 
second  and  are  maintained  within  about 
100  ms  of  the  Universal  Time  scale,  UT2. 
The  last  previous  adjustment  in  phase 
of  Universal  Time  signal  pulses  was  made 
1  September  1964. 

The  coimtries  participating  in  the  co¬ 
ordination  of  Universal  Time  signal 
transmissions  are  Argentina,  Australia, 
Canada,  Czechoslovakia,  France,  Italy, 
Japan,  South  Africa,  Switzerland,  United 
Kingdom,  and  the  United  States. 

The  UB.  stations  include  the  NBS  sta¬ 
tions  WWV,  Greenbelt,  Md. ;  and  WWVH, 
Maui,  Hawaii;  and  the  U.S.  Navy  stations 


NBA,  Canal  Zone;  NPG,  San  Francisco, 
Calif.;  NPM,  Lualualei,  Hawaii;  NPN, 
Guam,  Mariana  Islands;  and  NSS,  An¬ 
napolis,  Md. 

A.  V.  Astin, 
Director, 

National  Bureau  of  Standards. 

T.  S.  Baskett, 

Captain,  U.S.  Navy,  Superin¬ 
tendent,  U.S.  Naval  Observa¬ 
tory. 

(F.R.  Doc.  64-13010;  Filed,  Dec.  18,  1964; 
8:46  ajn.] 


TIME  SIGNALS  BROADCAST  BY  NBS 
RADIO  STATION  WWVB,  FORT 
COLLINS,  COLO. 

Adjustment  in  Phase 

An  adjustment  in  the  phase  of  time 
signals  from  radio  station  WWVB  is  an¬ 
nounced  by  the  National  Bureau  of 
Standards.  On  1  January  1965,  the  clock 
at  the  station  will  be  retarded  by  200  ms 
at  0000  hours  UT  (7:00  pjn.,  e.s.t.,  of  31  / 
December) . 

This  adjustment  initiates  a  service, 
announced  elsewhere  in  this  issue  of  the 
Federal  Register,  whereby  the  interna¬ 
tional  unit  of  time,  the  second  will  be 
made  directly  available  to  listeners.  The 
phase  adjustment  merely  insures  that 
the  time  pulses  will  remain  within  about 
100  ms  of  the  UT2  scale.  It  is  made 
necessary  because  of  changes  in  the  speed 
of  rotation  of  the  earth,  with  ^hich  the 
UT2  scale  is  associated. 

Daily  UT2  information,  which  enables 
the  predictions  to  be  made  of  this  and 
future  adjustments,  is  furnished  weekly 
to  the  NBS  by  the  Naval  Observatory  in 
accordance  with  the  close  cooperation 
maintained  between  the  two  agencies. 

A.  V.  Astin, 
Director, 

National  Bureau  of  Standards. 

(F.R.'  Doc.  64-13011;  Filed,  Dec.  18,  1964; 

8:47  a.m.] 


ATOMIC  ENERGY  COMMISSION 

(Docket  No.  50-220] 

NIAGARA  MOHAWK  POWER  CORP. 

Application  for  Provisional  Construc¬ 
tion  Permit;  Order  and  Notice  of 
Hearing 

1.  Notice  is  hereby  given  that  the  hear¬ 
ing  upon  the  above  application  will  be 
commenced  at  10:00  a.m.  on  Tuesday, 
January  19,  1965  in  the  main  courtroom 
of  the  County  Courthouse,  East  Oneida 
Street,  Oswego,  N.Y.  The  issues  to  be 
considered  at  the  hearing  are  those 
stated  in  the  Atomic  Energy  Commis¬ 
sion’s  notice  of  hearing  which  was  pub¬ 
lished  on  November  13,  1964  at  29  P  R- 
15267.  Pursuant  to  the  law  and  pub¬ 
lished  regulations  cited  In  the  above 
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notice,  certain  procedures  governing  the 
hearing  were  clarified  and  defined  at  the 
Prehearing  Conference  which  was  held 
at  Oswego,  N.T.  on  December  15,  1964 
in  conformity  with  the  Atomic  Safety 
and  Licensing  Board’s  order  and  notice 
as  published  on  December  4,  1964  at  29 
FJl.  16266. 

2.  Procedures  for  intervention  and  for 
limited  participation  in  this  proceeding 
by  interested  persons  are  set  out  in  the 
above-cited  notice  of  hearing  and  in  the 
Commission’s  rules  of  practice  there 
cited.  In  view  of  the  postponement  of 
the  hearing,  and  in  conformity  with  the 
notice  of  hearing,  it  is  now  specified  that 
the  time  for  filing  petitions  for  leave  to 
Intervene  is  extended  to  December  31, 
1964. 

It  is  ordered.  This  17th  day  of  Decem¬ 
ber  1964  that  this  Order  and  Notice  of 
Hearing  be  promptly  published  in  the 
Federal  Register. 

Issued:  December  17,  1964,  German¬ 
town,  Md. 

Atomic  Safety  and  Li¬ 
censing  Board, 

J.  D.  Bond, 

Chairman. 

[FA.  Doc.  64-13106;  Piled,  Dec.  18,  1964; 

8:51  ajn.] 


CIVIL  AERONAUTICS  BOARD 

[Docket  No.  15677] 

ALL  NIPPON  AIRWAYS  CO.,  LTD. 

Notice  of  Hearing 

Application  of  All  Nippon  Airways 
Company,  Ltd.,  for  an  amendment  of  its 
foreign  air  carrier  permit  to  authorize 
it  to  engage  in  foreign  air  transportation 
of  persons,  property,  and  mail  over  a 
regular  route  between  a  point  or  points 
in  Japan  and  Naha,  Okinawa. 

Notice  is  hereby  ^ven,  pursuant  to  the 
Federal  Aviation  Act  of  1958,  as  amended, 
that  the  above-entitled  proceeding  is 
hereby  assigned  for  hearing  on  January 
13,  1965,  at  10  a.m.,  in  room  607,  Uni¬ 
versal  Building,  Connecticut  and  Rorida 
Avenues  NW.,  Washington,  D.C.,  before 
Examiner  Ralph  L.  Wiser. 

Without  limiting  the  scope  of  the  Issues 
raised  by  the  pleadings  in  this  proceed¬ 
ing,  particular  attention  will  be  directed 
to  the  following  matters: 

1.  Will  the  air  transportation  proposed 
in  the  application  be  in  the  public  in¬ 
terest? 

2.  Is  the  applicant  fit,  willing,  and  able 
properly  to  perform  the  air  transporta¬ 
tion  proposed  in  its  application  and  to 
conform  to  the  provisions  of  the  Federal 
Aviation  Act  of  1958,  as  amended,  and  the 
^es,  regulations,  and  requirements  of 
the  Board  thereunder? 

3.  If  the  application  is  granted,  what 
tenns,  conditions,  and  limitations,  if  any, 
should  be  imposed? 

4.  Is  substantial  ownership  and  effec¬ 
tive  control  of  the  applicant  vested  in 
nationals  of  Japan? 

For  further  details  with  respect  to 
the  issues  in  this  proceeding,  interested 
No.  247 - 8 


persons  are  referred  to  the  documents 
filed  by  the  parties  and  the  examiner’s 
report  of  prehearing  conference  served 
December  4, 1964,  which  are  on  file  with 
1he  Docket  Section  of  the  Civil  Aeronau¬ 
tics  Board. 

Notice  is  further  given  that  any  per¬ 
son  other  than  parties  of  record  desiring 
to  be  heard  in  this  proceeding  shall  file 
with  the  Board  on  or  before  January  6, 
1965,  a  statement  setting  forth  the  issues 
of  fact  or  law  raised  by  this  proceeding 
which  he  desires  to  controvert. 

Dated  at  Washington,  D.C.,  Decem¬ 
ber  15,  1964. 

[seal]  Ralph  L.  Wiser, 

Hearing  Examiner. 

IF.R.  Doc.  64-13064;  FUed,  Dec.  18,  1964; 

8:50  axn.] 


[Docket  No.  15419] 

BLOCKED  SPACE  AIR  FREIGHT 
TARIFFS 

Notice  of  Prehearing  Conference 

Pursuant  to  the  request  of  The  Slick 
Corporation  by  letter  dated  December  1, 

1964,  to  which  no  party  has  entered  ob¬ 
jection,  this  proceeding  is  set  for  pre- 
hearing  conference  at  10  am.,  January  5, 

1965,  in  room  911,  Universal  Building, 
Connecticut  and  Rorida  Avenues  NW., 
Washington,  D.C.,  before  Examiner 
Ralph  L.  Wiser. 

’The  matters  listed  below  shall  be  sub¬ 
mitted  in  writing,  with  copy  to  the  exam¬ 
iner  and  all  parties,  by  December  28, 1964. 

1.  Proposed  statements  of  issues. 

2.  Proposed  stipulations. 

3.  Requests  for  information. 

4.  Statements  of  position  of  the 
parties. 

5.  Proposed  procedural  dates. 

Dated  at  Washington,  D.C.,  December 

15, 1964. 

[seal]  Ralph  L.  Wiser, 

Hearing  Examiner. 

[FA.  Doc.  64-13065;  PUed,  Dec.  18,  1964; 
8:50  ajn.] 


[Docket  No.  15241] 

PAN  CONTINENTAL  TOURS,  INC., 
ET  AL. 

Notice  of  Hearing 

Pan  Continental  Tours,  Inc.,  Cultural 
Programing  Services,  Inc.,  Nathan 
Oreenblatt,  individually;  eiiforcement 
proceeding.  Docket  15241. 

Hearing  in  the  above-indicated  pro¬ 
ceeding,  previously  scheduled  for  Decem¬ 
ber  8,  1964,  hereby  is  assigned  to  be  held 
January  26,  1965,  at  10:00  a.m.,  e.s.t.,  in 
Conference  Room  E,  30  Church  Street, 
New  York  City. 

Dated  at  Washington,  D.C.,  December 

16, 1964. 

[  seal]  Herbert  K.  Bryan, 

Hearing  Examiner. 

[PA.  Doc.  64^13066;  Piled,  Dec.  18,  1964; 

8:50  ajn.] 


[Docket  No.  13877] 

BONANZA  AIR  LINES,  INC. 

Notice  of  Postponement  of  Prehearing 
Conference 

Renewal  of  Bonanza  Air  Lines,  Inc., 
Segment  4;  Docket  13377. 

Pursuant  to  the  request  of  Bonanza 
Air  Lines,  Inc.,  the  prehearing  conference 
in  this  proceeding  is  hereby  postponed 
from  January  5, 1965,  to  January  6, 1965, 
at  10  a.m.,  in  room  911,  Universal  Build¬ 
ing,  Connecticut  and  Rorida  Avenues 
NW.,  Washington,  D.C. 

Dated  at  Washington,  D.C.,  December 

15, 1964. 

[seal]  Ralph  L.  Wiser, 

Hearing  Examiner. 

[P.A.  Doc.  64-13067;  Filed,  Dec.  18,  1964; 
8:50  a.m.] 


[Docket  No.  11022] 

CALIFORNIA  FLORAL  TRAFFIC 
CONFERENCE  ET  AL. 

Notice  of  Prehearing  Conference 

Reopened  California  Roral  ’TrafiBc 
Conference  et  al.,  tariff  liability  rule  com¬ 
plaint  (Airborne  Freight  Corporation 
Tariff  Rules,  etc.) ,  Docket  11022. 

Notice  is  hereby  given  that  a  pre- 
hearing  conference  pursuant  to  Order 
E-21560  in  the  above-entitled  matter  is 
assigned  to  be  held  on  January  8,  1965, 
at  10  a.m.,  in  room  1027,  Universal  Build¬ 
ing,  Connecticut  and  Rorida  Avenues 
NW.,  Washington,  D.C.,  before  Examiner 
Ralph  L.  Wiser. 

Dated  at  Washington,  D.C.,  December 

15, 1964. 

[seal]  Ralph  L.  Wiser, 

Hearing  Examiner. 

[PA.  Doc.  64-13068;  Piled;  Dec.  18,  1964; 

8:50  ajn.] 

DELAWARE  RIVER  BASIN 
COMMISSION 

CAPITAL  BUDGET,  1966 
Notice  of  Hearing 

Notice  is  hereby  given  that  the  Dela¬ 
ware  River  Basin  Commission  will  hold 
a  public  hearing  on  a  proposal  to  adopt 
a  capital  budget  for  fiscal  year  1966. 
The  purpose  of  the  capital  budget  would 
be  to  reimburse  the  Federal  Government 
for  that  part  of  the  funds  to  be  advanced 
during  construction  of  the  Beltzville, 
Tocks  Island  and  Blue  Marsh  projects 
which  pertains  to  the  water  supply  por¬ 
tion  of  the  three  projects.  ’The  budget, 
totaling  $2,000,  provides  for  payment  of 
$1,000  each  by  Pennsylvania  and  New 
Jersey  as  initial  inputs  to  a  reimburse¬ 
ment  fund  to  be  established  by  the  Com¬ 
mission.  Pasnnents  from  the  fund  to  the 
United  States  would  be  made  by  the 
Commission  as  required  by  the  progress 
of  construction. 


18100 


NOTICES 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Docket  Nob.  16249, 15250;  FCC  64M-1246] 

CLEVELAND  TELECASTING  CORP. 
AND  SUPERIOR  BROADCASTING 
CORP. 

Order  Continuing  Prehearing 
Conference 

In  re  applications  of  Cleveland  Tele¬ 
casting  Corp.,  Cleveland,  Ohio,  Docket 
No.  15249,  Pile  No.  BPCT-3191;  The  Su¬ 
perior  Broadcasting  Corp.,  Cleveland, 
Ohio,  Docket  No.  15250,  Pile  No.  BPCT- 
3243;  for  construction  permits  for  new 
television  broadcast  stations. 

The  Hearing  Examiner  having  under 
consideration  a  request,  filed  on  Decem¬ 
ber  11,  1964  by  Cleveland  Telecasting 
Corp.,  for  continuance  to  January  6, 
1965  of  the  further  session  of  the  pre- 
hearing  conference  in  the  above-entitled 
proceeding,  presently  scheduled  for  De¬ 
cember  15, 1964;  and 
It  appearing,  that  because  of  a  death 
in  the  family  of  one  of  the  attorneys  for 
the  applicant  Cleveland  Telecasting 
Corp.,  and  because  of  the  pressure  of 
heavy  workloads  for  both-  attorneys,  it 
will  not  be  possible  for  either  of  them  to 
be  present  at  the  prehearing  conference 
as  presently  scheduled;  and 
It  further  appearing.  That  counsel  for 
The  Superior  Broadcasting  Corp.  and  for 
the  Broadcast  Bureau  have  informally 
agreed  to  a  waiver  of  the  four-day  re¬ 
quirement  of  the  Commission’s  Rules 
and  indicated  that  they  have  no  objec¬ 
tion  to  a  grant  of  the  instant  request  for 
continuance; 

It  is  ordered.  This  14th  day  of  Decem¬ 
ber  1964,  that  the  request  be  and  it  is 
hereby  granted;  and  the  further  session 
of  the  prehearing  conference  in  the 
above-entitled  proceeding,  presently 
scheduled  for  December  15, 1964  at  10:00 
am.,  be  and  it  is  hereby  rescheduled  for 
January  6,  1965,  at  10:00  a.m.,  in  Wash¬ 
ington,  D.C. 

Released:  December  14, 1964. 

PEDERAL  COimVNICATlONS 
Commission, 

[seal]  Ben  P.  Waple, 

Secretary. 


lumbus,  Ohio,  Docket  No.  15620,  Pile  No.  ! 
BPCT-3333;  for  construction  permit  for  ' 
new  television  broadcast  station. 

The  Hearing  Examiner  having  under 
consideration  a  letter  dated  December 
9,  1964  from  counsel  for  Peoples  Broad¬ 
casting  Corporation  requesting  a  con¬ 
tinuance  of  the  date  for  commencement 
of  hearing; 

It  appearing,  that  counsel  requires  ad¬ 
ditional  time  for  the  purpose  of  prepar¬ 
ing  exhibits  to  be  exchanged  in  the  first 
phase  of  the  hearing  and  that  counsel 
for  the  other  parties  have  consented  to 
the  continuance  and  to  Immediate  con¬ 
sideration  of  this  request; 

It  is  ordered.  This  14th  day  of  Decem¬ 
ber  1964,  that  the  commencement  of 
hearing  is  continued  from  December  16 
to  December  30, 1964. 

Released:  December  15, 1964. 

Pederal  Communications 
Commission, 

[seal]  Ben  P.  Waple, 

Secretary. 

[P.R.  Doc.  64-13017;  Piled,  Dec.  18,  1964; 
8:47  ajn.] 


[Docket  No.  16641;  PCC  64M-12521 

INTERNATIONAL  PANORAMA  TV, 
INC. 

Order  Scheduling  Hearing 

In  re  application  of  International  Pan¬ 
orama  TV,  Inc.,  Pontana,  California, 
Docket  No.  15641,  Pile  No.  BPCT-3181: 
for  construction  permit  for  new  televi¬ 
sion  broadcast  station  (Channel  40). 

It  is  ordered.  This  15th  day  of  Decem¬ 
ber  1964,  in  accordance  with  tentative 
plans  made  during  conference  of  counsel 
held  November  10,  1964,  that  hearings 
in  the  above-entitled  proceeding  shall  be 
convened  in  Los  Angeles,  California,  at 
10:00  a.m.,  January  13,  1965:  And  It  is 
further  ordered.  That  Walther  W. 
Guenther,  in  lieu  of  James  D.  Cunning¬ 
ham,  shall  serve  as  presiding  officer 
herein. 

Released:  December  15,  1964. 

Pederal  Communications 
Commission, 

[seal]  Ben  P.  Waple, 

Secretary. 

[P.R.  Doc.  64-13018;  PUed,  Dec.  18,  1964; 
8:47  ajn.) 


Copies  of  the  proposed  capital  budget, 
including  projected  cost  analyses,  may 
be  obtained  from  the  offices  of  the  Com¬ 
mission. 

The  hearing  will  be  held  at  2  pm.  on 
December  29,  1964.  The  hearing  will 
take  place  in  Room  1306  of  the  Pennsyl¬ 
vania  State  Office  Building,  Broad  and 
Spring  Garden  Streets,  Philadelphia. 
Those  persons  or  organi^tions  wishing 
to  testify  are  requested  to  register  in  ad¬ 
vance  with  the  secretary. 

W.  Brinton  Whitall, 
Secretary. 

December  18,  1964. 

[PJl.  Doc.  64-13013;  Piled,  Dec.  18,  1964; 

8:47  ajn.] 


FEDERAL  AVIATION  AGENCY 

[OB  Docket  No.  64-SW-5,  amended] 

LANFORD  TELECASTING  CO.,  INC. 
(KALB-TV) 

Determination  of  No  Hazard  to  Air 
Navigation 

The  Pederal  Aviation  Agency  issued  a 
determination  of  no  hazard  to  air  navi¬ 
gation  on  September  29,  1964,  with  re¬ 
gard  to  a  proposal  by  Lanford  Telecast¬ 
ing  Co.,  Inc.  (KALB-TV),  Alexandria, 
La.,  to  construct  a  television  suitenna 
structure  at  latitude  31*02'14"  north, 
longitude  92'’29'44"  west,  near  Porest 
Hill,  Louisiana.  The  overall  height  of 
the  structure  would  be  1,749  feet  above 
mean  sea  level  (1,589  feet-  above 
ground) . 

Subsequent  to  the  issuance  of  the  de¬ 
termination,  the  proponent  advised  that 
due  to  property  availability  it  was  neces¬ 
sary  to  adjust  the  site  approximately  100 
feet  north  and  100  feet  east  of  the  ap¬ 
proved  location.  The  elevations  woiUd 
remain  the  same. 

The  Agency  has  reviewed  the  effects 
the  new  site  would  have  on  the  safe  and 
efficient  utilization  of  the  navigable  air¬ 
space.  The  review  has  disclosed  that 
the  amended  proposal  would  have  no 
greater  effect  upon  aeronautical  oper¬ 
ations,  procedures  or  minimum  fiight 
altitudes  than  the  original  proposal. 

Therefore,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
Pederal  Aviation  Agency’s  OE  Docket  No. 
64-SW-5  is  hereby  revised'  to  amend  the 
coordinates  from  latitude  31”02'14" 
north,  longitude  92‘’29'44"  west,  to  lati¬ 
tude  31*02'15.1"  north,  longitude  92'’29'- 
43"  west. 

This  amended  determination  is  effec¬ 
tive  as  of  the  date  of  issuance. 

Issued  in  Washington,  D.C.,  on  Decem¬ 
ber  11,  1964. 

George  R.  Borsari, 

Chief.  Obstruction  Evaluation  Branch. 

■  [P.R.  Doc.  64-13008;  PUed,  Dec.  18,  1964; 

8:46  a.m.] 


[P.R.  Doc.  64-13016;  Piled,  Dec.  18,  1964; 
8:47  ajn.] 


[Docket  Noe.  15619, 15620;  PCC  64M-1250] 

FARRAGUT  TELEVISION  CORP.  AND 
PEOPLES  BROADCASTING  CORP. 

Order  Continuing  Hearing 

In  re  applications  of  Parragut  Tele¬ 
vision  Corporation,  Columbus,  Ohio, 
Docket  No.  15619,  Pile  No.  BPCrr-3319; 
Peoples  Broadcasting  Corporation,  Co¬ 


[  Docket  No.  16667  etc.;  PCC  64M-1248J 

KAISER  INDUSTRIES  CORP.  ET  AL. 

Order  Scheduling  Hearing 

In  re  applications  of  Kaiser  Industries 
Corporation,  Chicago,  Illinois,  Docket  No. 
15667,  Pile  No.  BPCT-3092;  Prederick  B. 
Livingston  and  Thomas  L.  Davis,  d/b  as 
Chicagoland  TV  Company,  CSiicago,  D- 
linols.  Docket  No.  15668,  Pile  No.  BPCT- 
3116;  Warner  Bros.  Pictures,  Inc.,  Chi¬ 
cago,  Illinois,  Docket  No.  15669,  Pile  No. 
BPCT-3271 ;  Chicago  Pederation  of  Labor 
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Saturday,  December  19,  1964 

and  Industrial  Union  Council,  Chicago, 
Illinois,  Docket  No.  15708,  PUe  No.  BPCT- 
3439;  lor  construction  permit  for  new 
television  broadcast  station  (Chann^ 
38) . 

A  prehearing  conference  having  been 
held  on  December  11,  1964,  and  it  ap¬ 
pearing  from  the  record  made  therein 
£at  certain  agre«nents  were  reached 
and  certain  rulings  made  which  should 
be  formalized  by  order : 

It  is  ordered.  This  14th  day  of  De¬ 
cember  1964,  that: 

(1)  The  direct  affirmative  cases  of  the 
applicants  shall  be  presented  entirely  in 
the  form  of  sworn  written  exhibits; 

(2)  Copies  of  the  applicants’  exhibits 
directed  to  issues  1,  2  and  6  to  be  ex¬ 
changed  on  or  before  February  8,  1965, 
and  copies  of  Warner  Bros.  Pictures, 
Inc.’s  exhibits  directed  to  issues  3,  4  and 
5  to  be  exchanged  on  or  before  March  11, 
1965; 

(3)  Hearing  shall  commence  on  Feb¬ 
ruary  24,  1965  at  10:00  a.m.  in  the  of¬ 
fices  of  the  Commission  at  Washington, 
D.C.,  at  which  time  the  parties’  exhibits 
directed  to  issues  1,  2  and  6  shall  be 
offered  into  evidence,  and  any  objec¬ 
tions  to  the  receipt  of  such  exhibits  shall 
be  entertained;  and, 

(4)  A  further  hearing  session  shall 
convene  at  10:00  a.m.  on  April  1, 1965  at 
which  time  the  Warner  Bros,  exhibits  di¬ 
rected  to  issues  3, 4  and  5  shall  be  offered 
into  evidence  and  any  objections  thereto 
entertained,  such  hearing  session  to  be 
consolidated  with  the  hearing  session  in 
Docket  15714,  et  al. 

Released:  December  14, 1964. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

[FR.  Doc.  64r-130ig:  Filed,  Dec.  18,  1964; 
8:47  ajn.] 

[Docket  Nos.  16714,  16716;  PCC  64M-1247] 

TRINITY  BROADCASTING  CO.  AND 
WARNER  BROS.  PICTURES,  INC. 

Order  Scheduling  Hearing 

In  re  applications  of  Trinity  Broad¬ 
casting  Company,  Port  Worth,  Texas, 
Docket  No.  15714,  Pile  No.  BPCT-3172; 
Warner  Bros.  Pictures,  Inc.,  Port  Worth, 
Texas.  Docket  No.  15715,  PUe  No.  BPCT- 
3272;  for  construction  permit  for  new 
television  broadcast  station  (Chaimel 
20). 

A  prehearing  conference  having  been 
held  on  December  11,  1964,  and  it  ap¬ 
pearing  from  the  record  made  therein 
that  certain  agreements  were  reached 
Md  certain  rulings  made  which  should 
be  formalized  by  order: 

It  is  ordered.  This  14th  day  of  Decem¬ 
ber  1964,  that: 

(1)  The  direct  affirmative  case  of 
Warner  Bros.  Pictures,  Inc.  on  Issues  3, 
4  and  5  shaU  be  entirely  in  the  form  of 
sworn  written  exhibits; 


(2)  The  parties’  direct  affirmative 
cases  on  issues  1,  2,  6  and  7  shaU  be  pre¬ 
sented  orally,  provided  that  on  or  before 
January  11,  1965,  the  parties  may  file 
with  the  Hearing  Examiner  a  written 
stipulation  to  the  effect  that  all  or  any 
part  of  their  direct  affirmative  cases  are 
to  be  presented  in  the  form  of  sworn 
written  exhibits; 

(3)  Copies  of  the  appUcants’  exhibits 
directed  to  issues  3,  4  and  5  shall  be  ex¬ 
changed  on  or  before  March  11,  1965, 
and,  in  the  event  the  parties  stipulate  to 
present  any  of  their  cases  on  issues  1, 
2,  6  and  7  in  writing,  copies  of  the  ex¬ 
hibits  directed  to  such  issues  shaU  be 
exchanged  on  or  before  March  1,  1965; 

(4)  In  the  event  the  parties  exchange 
any  exhibits  directed  to  issues  1,  2,  6  and 
7,  a  hearing  session  shaU  be  convened  on 
March  15,  1965,  commencing  at  10:00 
a.m.  in  the  offices  of  the  Commission  at 
Washington,  D.C.,  for  the  purpose  of  of¬ 
fering  such  exhibits  into  evidence  and 
entertaining  any  objections  thereto;  and, 

(5)  In  any  event,  a  hearing  session 
for  the  purpose  of  offering  into  evidence 
the  Warner  Bros,  exhibits  directed  to 
issues  3,  4  and  5  and  entertaining  any 
objections  thereto  shaU  convene  on 
AprU  1,  1965,  at  10:00  a.m.,  said  hearing 
session  to  be  consoUdated  vdth  the  hear¬ 
ing  session  in  Docket  15667,  et  al. 

Released:  December  14,  1964. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

[FJl.  Doc.  64-13020;  FUed,  Dec.  18,  1964; 
8:47  ajn.] 


[Docket  No.  16712;  FCC  64M-1239] 

MELVIN  S.  WELCH 

Order  Changing  Date  and  Place  of 
Hearing 

In  the  matter  of  Melvin  S.  Welch, 
Stone  Mountain,  Georgia,  Docket  No. 
15712;  order  to  show  cause  why  the  li¬ 
cense  for  radio  station  KDB-0264  in  the 
citizens  radio  service  should  not  be 
revoked. 

It  is  ordered.  This  11th  day  of  Decem¬ 
ber  1964,  upon  consideration  of  a  request 
by  respondent  which  is  supported  by  a 
showing  of  good  and  sufficient  cause, 
that  hearing  in  the  above-entitled  pro¬ 
ceeding  which  is  presently  scheduled  to 
commence  January  5,  1965,  in  Washing¬ 
ton,  D.C.,  is  hereby  continued  to  Feb¬ 
ruary  2,  1965,  and  wUl  be  held  in  At¬ 
lanta,  Ga. 

Released:  Dec^ber  11,  1964. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

[F.R.  Doc.  64-13021;  Filed,  Dec.  18.  1964; 
8:47  ajn.] 


[Docket  Nos.  16442,  16443;  FCC  64M-1263] 

DUBUQUE  BROADCASTING  CO.  AND 
TELEGRAPH-HERALD 

Order  Continuing  Hearing 

In  re  appUcations  of  Dubuque  Broad¬ 
casting  C(Hnpany.  Dubuque,  Iowa,  Docket 
No.  15442,  File  No.  BPH-3920;  Tele¬ 
graph-Herald,  Dubuque,  Iowa,  Docket 
No.  15443,  File  No.  BPH-4288;  for  con¬ 
struction  permits. 

The  Hearing  Examiner  having  before 
him  a  letter  from  counsel  for  Telegraph- 
Herald,  dated  December  14,  1964,  re¬ 
questing  postponement  of  hearing  in  the 
above-entitled  matter  now  scheduled  for 
December  17,  1964;  and 

It  appearing  that  a  petition  for  rule 
making  looking  toward  a  resolution  of 
confiict  has  been  filed  and  should  it  be 
approved  need  for  hearing  may  be  elimi¬ 
nated;  and 

It  further  appearing  that  both  counsel 
for  Dubuque  Broadcasting  C(»npany  and 
counsel  for  the  Broadcast  Bureau,  the 
only  other  parties  to  the  proceeding, 
join  in  the  request; 

It  is  ordered.  This  15th  day  of  Decem¬ 
ber  1964,  that  the  request  for  postpone¬ 
ment  described  above  is  granted;  and 
the  hearing  in  the  above-entitled  pro¬ 
ceeding  now  scheduled  for  December  17, 
1964,  is  continued  to  January  25,  1965. 

Released:  December  16,  1964. 

Federal  Communications 
Commission, 

[seal]  Ben  F.  Waple, 

Secretary. 

[FH.  Doc.  64-13060;  FUed,  Dec.  18,  1964; 

8:60  a.m.] 


[Docket  No.  16668;  FCC  64M-1264] 

NAUGATUCK  VALLEY  SERVICE,  INC. 
(WOWW) 

Order  re  Procedural  Dates 

In  re  applications  of  Naugatuck  Valley 
Service,  Inc.  (WOWW) ,  Naugatuck, 
Conn.,  Docket  No.  15658,  Pile  No.  BP- 
14829;  for  construction  permit. 

The  Hearing  Examiner  having  under 
consideration  a  Motion  to  Postpone  Ex¬ 
hibit  Exchange  Dates  filed  by  applicant 
on  December  11, 1964;  and 

It  appearing  that  applicant  seeks  to 
have  the  dates  governing  various  pro¬ 
cedural  steps  in  this  proceeding  ad¬ 
vanced  one  month;  and 

It  further  appearing  that  applicant’s 
newly  hired  engineer  contemplates  mak¬ 
ing  changes  in  applicant’s  technical  pro¬ 
posal  and  because  of  other  commitments 
has  not  been  able  to  effect  those 
changes;  and 

It  further  appearing  that  the  other 
participants  in  the  proceeding  have 
given  their  consent  to  grant  of  the  sub¬ 
ject  motion  and  to  its  immediate  con¬ 
sideration; 

Accordingly,  it  is  ordered.  This  15th 
day  of  December  1964,  that  the  calendar 


18102 


NOTICES 


of  procediiral  steps  designated  by  Exam¬ 
iner’s  Order  dated  November  10,  1964, 
released  November  12.  1964  (FCC  64M- 
1122)  is  amended  in  the  following 
respects: 

Procedural  step  Present  Amended 

designation  designation 


Preliminary  exchange  of 
replicant's  technical 

presentaticKi .  Dec.  14,1064  Jan.  14,1065 

Final  exchange  of  appli¬ 
cant’s  technical  presen¬ 
tation  (if  any)  of  api^- 

cant’s  lay  plantation.  Dec.  28, 1064  Jan.  28, 1065 
Notification  oy  respond¬ 
ents  of  applicant’s  wit¬ 
nesses  it  is  desired  be 
present  at  hearing  for 

examination _ _  Jan.  4,1065  Feb.  4,1065 

Notification  by  respond¬ 
ents  of  intention  to 
make  rebuttal  presen¬ 
tation  accompanied  by 
recommended  date  for 

such  presentation . do .  Do. 

Freexe  date — date  after 
which  applicant  agrees 
not  to  make,  on  own 
volition,  substantial 

changes  in  presentation _ do .  Do. 

Hearing .  Jan.  11,1065  Feb.  11,1065 


Released:  December  16,  1964. 

.  Federal  ComcuNiCATiONS 
Commission, 

[seal!  Ben  F.  Waple, 

Secretary. 

[FJEl.  Doc.  64-13061;  Plied,  Dec.  18,  1964; 
8:50  ajn.] 


FEDERAL  HOME  LOAN  BANK  BOARD 

[No.  18,667] 

MEMBERS  OF  FEDERAL  SAVINGS  AND 
LOAN  ASSOCIATIONS 

Notice  Concerning  Annual  Meetings 
on  Inauguration  Day 

December  16,  1964. 

Reserved  That  the  Federal  Home  Loan 
Bank  Board,  upon  the  basis  of  con¬ 
sideration  by  it  of  the  advisability  of 
publishing  its  policy  concerning  the 
treatment  of  Inauguration  Day  as  a 
“legal  holiday”  for  purposes  of  sec¬ 
tion  1  of  the  Prescribed  Bylaws,  hereby 
adopts  the  following  statement  concern¬ 
ing  the  holding  of  the  annual  meetings 
of  members  of  Federal  savings  and  loan 
asscKiations  on  Inauguration  Day: 

(a)  For  the  purpose  of  compliance 
with  section  1  of  the  Prescribed  Bylaws, 
Inauguration  Day  shall  be  deemed  a 
“legal  holiday”  in  the  District  of  Co¬ 
lumbia  metropolitan  area,  as  defined  in 
Public  Law  85-1,  approved  January  11, 
1957.  A  Federal  association  within  this 
area  may  hold  its  annual  meeting  on  the 
first  business  day  thereafter. 

(b)  A  Federal  association  located  out¬ 
side  the  District  of  Columbia  metropoli¬ 
tan  area,  as  defined  in  Public  Law  85-1, 
may  treat  Inauguration  Day  as  a  “legal 
holiday”  for  the  purpose  of  section  1  of 
the  Prescribed  Bylaws,  and  may  hold  its 
annual  meeting  on  the  first  business 
day  thereafter. 

Resolved  further  That  the  Secretary 
to  the  Board  is  directed  to  transmit  the 
foregoing  to  the  Office  of  the  Federal 
Register  for  publication. 


By  the  Federal  Home  Loan  Bank 
Board. 

[seal]  Harry  W.  Caulsen, 

Secretary. 

[PJEl.  Doc.  64-13063;  FUed,  Dec.  18,  1064; 
8:50  ajn.] 

FEDERAL  MARITIME  COMMISSION 

AFRICAN  COASTERS  LTD.  AND  LYKES 
BROS.  STEAMSHIP  CO.,  INC. 

Notice  of  Agreements  Filed  for 
Approval 

Notice  is  hereby  given  that  the  follow¬ 
ing  agreements  have  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733,  75  Stat.  763,  46 
UB.C.  814) . 

Interested  parties  may  inspect  and  ob¬ 
tain  a  copy  of  the  agreement(s)  at  the 
Washington  office  of  the  Federal  Mari¬ 
time  Commission,  1321  H  Street  NW., 
Room  301;  or  may  inspect  agreements  at 
the  offices  of  the  District  Managers,  New 
York,  N.Y.,  New  Orleans,  La.,  and  San 
Francisco,  Calif.  Comments  with  ref¬ 
erence  to  an  agreement  including  a  re¬ 
quest  for  hearing,  if  desired,  may  be  sub¬ 
mitted  to  the  Secretary,  Federal  Mari¬ 
time  Commission,  Washington,  D.C., 
20573,  within  20  days  after  publication 
of  this  notice  in  the  Federal  Register. 
A  copy  of  any  such  statement  should  also 
be  forwarded  to  the  party  filing  the 
agreement  (as  indicated  hereinafter), 
and  the  comments  should  indicate  that 
this  has  been  done. 

Notice  of  agreement  filed  for  approval 
by: 

Mr.  W.  H.  Hagan,  Jr., 

Lykes  Bros.  Steamship  C!o.,  Inc., 

1770  Tchoupitoulas  Street.  P.O.  Box  50008, 
New  Orleans,  La.  70150 

Agreement  9409,  between  Lykes  Bros. 
Steamship  Co..  Inc.  and  African  Coasters 
(PTY)  Ltd.,  covers  a  through  billing  ar¬ 
rangement  for  transportation  of  cargo 
from  ports  in  Malagasy,  MauriUus,  Re¬ 
union  and  Cconore  Islands  to  U.S.  Oulf 
ports  with  transshipment  at  South  and 
East  African  Ports  (Capetown-Mombasa, 
inclusive) .  in  accordance  with  the  terms 
and  conditions  set  forth  therein. 

Dated:  December  16,  1964. 

By  order  of  the  Federal  Maritime 
Commission. 

Thomas  Lisi, 
Secretary. 

[FH.  Doc.  64-13033;  FUed,  Dec.  18.  1964; 
8:48  ajn.] 


CITY  OF  PHILADELPHIA  AND 
LAVINO  SHIPPING  CO. 

Notice  of  Agreements  Filed  for 
Approval 

Notice  is  hereby  given  that  tlK  follow¬ 
ing  Agreements  have  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733,  75  Stat.  763,  46 
UB.C.  814). 


Interested  parties  may  inspect  and 
obtain  a  copy  of  the  agreement(s)  at 
the  Washington  office  of  the  Federal 
Maritime  Commission,  1321  H  Street 
NW.,  Room  301;  or  may  inspect  agree¬ 
ments  at  the  offices  of  the  District  Man¬ 
agers,  New  York,  N.Y.,  New  Orleans,  La., 
and  San  Francisco,  Calif.  Comments 
with  reference  to  an  sigreement  includii^ 
a  request  for  hearing,  if  desired,  may  be 
submitted  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  D.C., 
20573,  within  20  days  after  publication 
of  this  notice  in  the  Federal  Register. 
A  copy  of  any  such  statement  should 
also  be  forwarded  to  the  party  filing  the 
agreement  .(as  indicated  hereinafter), 
and  the  comments  should  indicate  that 
this  has  been  done. 

Notice  of  agreement  filed  for  approval 
by: 

City  of  PhUadelphia, 

Municipal  Pier  No.  4  South, 

Delaware  Avenue  and  Chestnut  Street, 
Philadelphia  6,  Pennsylvania 

Agreement  No.  T-107,  as  amended  by 
T-107-1,  between  the  City  of  Philadel¬ 
phia  (City)  and  the  Lavino  Shipping 
Company,  provides  for  a  five  year  lease 
of  a  portion  of  Pier  No.  82  in  Philadel¬ 
phia  at  a  fixed  annual  rental  which  in¬ 
cludes  a  certain  pasrment  toward  a  pier 
maintenance  fund.  The  agreement  also 
provides  that  the  maximiun  rates  for 
wharfage,  dockage,  and  for  use  of  the 
pier  other  than  storage  may  be  fixed  by 
the  Director  of  Conunerce  of  the  City, 
provided  that  such  rates  shall  not  ^ 
discriminatory. 

Dated:  December  16,  1964. 

By  order  of  the  Federal  Maritime 
Commission. 

Thomas  Lisi, 
Secretary. 

IF.R.  Doc.  64-13034;  FUed,  Dec.  18,  1964; 

8:48  ajn.] 


CITY  OF  PHILADELPHIA  AND 
j.  A.  McCarthy,  inc. 

Notice  of  Agreemetits  Filed  for 
Approval 

•Notice  is  hereby  given  that  the  follow¬ 
ing  Agreements  have  been  filed  with  the 
Commission  for  approval  pursuant  to 
section  15  of  the  Shipping  Act,  1916,  as 
amended  (39  Stat.  733,  75  Stat.  763.  46 
U.S.C.  814) . 

Interested  parties  may  inspect  and 
obtain  a  copy  of  the  agreement(s)  at  the 
Washington  office  of  the  Federal  Mari¬ 
time  Commission,  1321  H  Street  NW., 
Room  301;  or  may  inspect  agreements 
at  the  offices  of  the  District  Managers, 
New  York,  N.Y.,  New  Orleans,  La.,  and 
San  Francisco,  Calif.  Comments  with 
reference  to  an  agreement  including  a 
request  for  hearing,  if  desired,  may  be 
submitted  to  the  Secretary,  Federal 
Maritime  Commission,  Washington,  D.C., 
20573,  within  20  days  after  publication 
of  this  notice  in  the  Federal  Register. 
A  copy  of  any  such  statement  shcmld  also 
be  forwarded  to  the  party  filing  the 
agreement  (as  indicated  hereinafter), 
and  the  (ximments  should  indicate  that 
this  has  been  done. 


FEDERAL  REGISTER 


18103 


Saturday,  December  19,  1964 


Notice  of  agreement  filed  for  approval ,  wharfage,  dockage,  and  for  use  of  the 

pier  other  than  storage  may  be  fixed  by 
the  Director  of  Commerce  of  the  City; 
provided  that  such  rates  shall  not  be 


By: 

City  of  PhUadelphia, 

Municipal  Pier  No.  4  South, 

Delaware  Avenue  and  Chestnut  Street, 
Philadelphia  6,  Pennsylvania 

Agreement  No.  T-1737,  between  the 
City  of  Philadelphia  (City)  and  J.  A. 
McCarthy,  Inc.,  provides  for  a  five  year 
lease  of  a  portion  of  Pier  No.  82  in  Phila¬ 
delphia  at  a  fixed  annual  rental  which 
includes  a  certain  payment  toward  a  pier 
maintenance  fund.  The  agreement  also 
provides  that  the  maximum  rates  for 
wharfage,  dockage,  and  for  use  of  the 
pier  other  than  storage  may  be  fixed  by 
the  Director  of  Commerce  of  the  City; 
provided  that  such  rates  shall  not  be 
discriminatory. 

Dated:  December  16,  1964. 

By  order  of  the'  Federal  Maritime 
Commission. 

Thomas  Lisi, 
Secretary. 

[FH.  Doc.  64-13035:  Filed,  Dec.  18,  1964; 

8:48  ajn.] 


CITY  OF  PHILADELPHIA  ET  AL. 

Notice  of  Agreements  Filed  for 
Approval 

Notice  is  hereby  given  that  the  fol¬ 
lowing  Agreements  have  been  filed  with 
the  Commission  for  approval  pursuant 
to  section  15  of  the  Shipping  Act.  1916, 
as  amended  (39  Stat.  733,  75  Stat.  763, 
46  U.S.C.  814) . 

Interested  parties  may  inspect  and 
obtain  a  copy  of  the  agreement  (s)  at 
the  Washingrt^n  oflBce  of  the  Federal 
Maritime  Commission,  1321  H  Street 
NW.,  Room  301;  or  may  inspect  agree¬ 
ments  at  the  oflBces  of  the  District  Man¬ 
agers,  New  York,  N.Y.,  New  Orleans,  La., 
and  San  Franciscd,  Calif.  Comments 
with  reference  to  an  agreement  includ¬ 
ing  a  request  for  hearii^,  if  desired, 
may  be  submitted  to  the  Secretary,  Fed¬ 
eral  Maritime  Commission,  Welling¬ 
ton,  D.C.,  20573,  within  20  days  after 
publication  of  this  notice  in  the  Federal 
Register,  a  copy  of  any  such  state¬ 
ment  should  also  be  forwarded  to  the 
party  filing  the  agreement  (e  indicated 
hereinafter),  and  the  comments  should 
indicate  that  this  has  been  done. 

City  of  Philadelphia  and  J.  -  A.  Mc¬ 
Carthy,  Inc.  and  Lavino  Shipping  Com¬ 
pany. 

Notice  of  agreement  filed  for  approval 
by: 

(jlty  of  Philadelphia, 

Municipal  Pier  No.  4  South, 

^laware  Avenue  and  Chestnut  Street, 
Philadelphia  6,  Pennsylvania 

Agreement  No.  T-1736,  between  the 
Cnty  of  Philadelphia  (City)  and  the  J.  A. 
McCarthy,  Inc.  and  Lavino  Shipping 
Company  provides  for  a  five  year  lease 
of  a  portion  of  Pier  No.  82  in  Philadel¬ 
phia  at  a  fixed  annual  rental  which  in¬ 
cludes  a  certain  payment  toward  a  pier 
*o^tenance  fimd.  The  agreement  also 
provides  that  the  maximum  rates  for 


discriminatcHT. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  December  16,  1964. 

Thomas  Lisi, 
Secretary. 

[FJt.  Doc.  64-13036;  PUed,  Dec.  18,  1964; 
8:48  a.m.] 


UNITED  STATES  ATLANTIC  AND 

GULF-SANTO  DOMINGO  CONFER¬ 
ENCE 

Notice  of  Agreement  Filed  for 
Approval 

Notice  is  hereby  given  that  the  follow¬ 
ing  Agreements  have  been  filed  with 
the  Commission  for  approval  pursuant 
to  section  15  of  the  Shipping  Act,  1916, 
as  amended  (39  Stat.  733;  75  Stat.  763, 
46  UB.C.  814) . 

Interested  parties  may  inspect  and  ob¬ 
tain  a  copy  of  the  agreement  at  the 
Washington  office  of  the  Federal  Mari¬ 
time  Commission,  1321  H  Street  NW., 
Room  301.  Comments  including  a  re¬ 
quest  for  hearing,  if  desired,  may  be  sub¬ 
mitted  to  the  Secretary,  Federal  Mari¬ 
time  Commission,  Washington,  D.C., 
20573,  not  later  than  December  22,  1964. 
A  copy  of  any  such  statement  should  also 
be  forwarded  to  the  party  filing  the 
agreement  (as  indicated  hereinafter) 
and  the  comments  should  indicate  that 
this  has  been  done. 

Notice  of  Agreement  Filed  for  Ap¬ 
proval  by: 

Mr.  C.  D.  Marshall,  Chairman, 

United  States  Atlantic  &  Gulf-Santo  Do¬ 
mingo  Conference, 

11  Broadway, 

New  York,  N.Y.  10004. 

Agreement  No.  6080-12  between  the 
member  lines  of  the  United  States  Atlan¬ 
tic  &  Gulf-Santo  Domingo  Conference 
has  been  filed  with  the  Commission  for 
approval  to  preface  Item  6a  of  the  basic 
agreement,  as  amended,  which  presently 
reads: 

AU  freights  and  charges  on  southbound 
cargo  must  be  prepaid  In  the  United  States 
In  United  States  Currency  at  the  time  such 
freight  or  charges  shall  become  due  and  pay¬ 
able  and  no  part  thereof  shall  be  directly  or 
indirectly,  Ulegally  or  unlawfully,  refunded 
or  remitted  in  any  manner  or  by  any  device. 
The  Carrier  may  extend  credit  In  those  cases 
where  evidence  of  financial  responsibility  has 
been  furnished  the  Carrier. 

with  the  following: 

Except  as  may  be  otherwise  unanimously 
agreed  and  provided  In  the  governing  tariff. 

Dated:  December  18,  1964. 

By  order  of  the  Federal  Maritime 
Commission. 

Thomas  Lisi, 
Secretary. 

[FJR.  Doc.  64-13146;  FUed,  Dec.  18,  1964; 

11:29  am.] 


FEDERAL  POWER  COMMISSION 

[Docket  No.  CP65-162] 

CITIES  SERVICE  GAS  CO. 

Notice  of  Application 

December  14,  1964. 
Take  notice  that  on  December  7,  1964, 
Cities  Service  Gas  Co.  (Applicant) , 
Oklahoma  City,  Okla.,  filed  an  applica¬ 
tion  in  Docket  No.  CP65-162  pursuant 
to  sections  7  (b)  and  (c)  of  the  Natural 
Gas  Act  for  permission  and  approval 
to  abandon  certain  facilities  and  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  certain  transmission 
and  compressor  facilities,  all  as  more 
fully  set  forth  in  the  application  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Specifically,  Applicant  proposes  the 
following : 

(A)  Construction  of  approximately  25 
miles  of  26-inch  pipeline  and  one  mile 
of  16-inch  pipeline  between  Applicant’s 
Tonganoxie  Compressor  Station,  Leav¬ 
enworth  County,  Kans.,  and  The  Gas 
Service  Co.’s  distribution  systems,  Platte 
County,  Mo.  and  Wyandotte  County, 
Kans. 

(B)  Replacement  of  approximately 
9.7  miles  of  the  existing  Lawrence- 
Tonganoxie  16-inch  pipeline  with  26- 
inch  pipeline,  Douglas  and  Leavenworth 
Counties,  Kans. 

(C)  Construction  of  approximately  .6 
mile  of  20-inch  pipeline  to  connect  Ap¬ 
plicant’s  Ottawa-Lawrence  20-inch  pipe¬ 
line  with  its  North  Topeka  16-inch  pipe¬ 
line,  Douglas  County,  Kans. 

(D)  Reclamation  of  one  2,000  horse¬ 
power  compressor  unit  at  the  Marlon 
Compressor  Station,  Marion  County, 
Kans.,  and  reinstallation  of  said  unit 
at  the  Americus  Compressor  Station, 
Lyon  County,  Kans. 

(E)  Construction  of  approximately 
1.45  miles  of  8-inch  pipeline  to  serve  the 
town  of  Humboldt,  Kans.;  replacement 
of  approximately  %  mile  of  the  existing 
Humboldt  5  -inch  pipeline  with  8-inch 
pipeline;  and  reclamation  of  approxi¬ 
mately  1.68  miles  of  the  existing  Hum¬ 
boldt  8-inch  pipeline  and  regulator  set¬ 
ting,  all  in  Allen  County,  Kans. 

(F)  Looping  of  approximately  8  miles 
of  the  Hugoton  Station  30-inch  intake 
pipeline  with  26-inch  pipeline.  Grant 
County,  Kans. 

(G)  Reclamation  of  two  1,000  horse¬ 
power  compressor  units  at  the  Pampa 
Compressor  Station  in  Gray  County, 
Tex.,  and  reinstallation  of  said  units,  to¬ 
gether  with  two  new  2,000  horsepower 
units,  at  a  proposed  Burnett  Compressor 
Station,  Carson  County,  Tex. 

(H)  Installation  of  230  additional 
horsepower  at  both  the  White  Deer  and 
Hughey  Field  Compressor  Stations,  Car- 
son  and  Gray  Counties,  Tex. 

The  application  states  that  the  pro¬ 
posed  facilities  are  necessary  to  either 

(1)  provide  for  new  delivery  facilities 
into  its  major  Kansas  City  market  area 
and  to  maintain  balanced  delivery  pat- 
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terns  to  distribution  company  customers 
in  the  area;  (2)  maintain  system  Inputs 
into  its  transmission  system  and  ratable 
taking  from  producing  areas  connected 
to  its  system,  by  offset,  declining  well¬ 
head  pressures;  (3)  increase  deliverabil- 
ity  of  its  transmission  system  by  more 
fully  utilizing  existing  compressor  facili¬ 
ties;  or  (4)  replace  facilities  which  have 
becmne  physically  deteriorated  to  the 
extent  replacement  is  deemed  necessary. 

The  estimated  total  cost  of  Applicant’s 
proposed  construction  is  $5,409,000,  and 
will  be  finarxed  with  fun^  on  hand; 
said  estimated  cost  reflects  the  cost  of 
removal  and  salvage  credit  for  facilities 
to  be  abandoned. 

Protests  or  petitions  to  intervene  may 
be  flled  with  the  Federal  Power  Commis¬ 
sion,  Washington,  D.C.,  20426,  in  ac¬ 
cordance  with  the  rules  of  practice  and 
procedure  (18  CFR  1.8  or  1.10)  on  or 
before  January  11. 1965. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  juris^ction  conferred  upon  ttie 
Federal  Power  Commission  by  sections  7 
and  15  of  the  Natural  Oas  Act  and  the 
Commission’s  rules  of  practice  and  pro- 
cediire,  a  hearing  will  be  held  without 
further  notice  before  the  Commission  on 
this  application  if  no  protest  or  petition 
to  intervene  is  filed  within  the  time  re¬ 
quired  herein,  if  the  Commission  on 
its  own  review  of  the  matter  finds  that 
a  grant  of  the  certiflcate  and  permission 
and  approval  for  the  proposed  abandon¬ 
ment  are  required  by  the  public  conven¬ 
ience  and  necessity.  If  a  protest  or  peti¬ 
tion  for  leave  to  intervene  is  timely  flled, 
or  if  the  Commission  on  its  own  motion 
believes  that  a  formal  hearing  is  re¬ 
quired,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Joseph  H.  Outride, 
Secretary. 

[P.R.  Doc.  64-13037;  Piled,  Dec.  18,  1964; 

8:48  a.m.] 


[Docket  No.  RP64-9  etc.] 

CITIES  SERVICE  GAS  CO.  ET  AL. 
Notice  of  Further  Extension  of  Time 

December  14,  1964. 

Cities  Service  Gas  Co.,  Docket  No. 
RP64-9;  Area  Rate  Proceeding,  et  al. 
(Hugoton  Anadarko  Area),  Docket  No. 
AR64-1,  et  al.;  Columbian  Fuel  Corp., 
Docket  No.  RI61-316,  RI61-518,  RI62- 
49;  Cities  Service  Oil  Co.,  Docket  No. 
RI63-485  and  RI65-269. 

Upon  consideration  of  the  motion  flled 
on  December  2. 1964  by  counsel  for  Cities 
Service  Oil  Co.  and  Columbian  Fuel 
Corp.  for  an  extension  of  time  within 
which  to  file  their  prepared  direct  testi¬ 
mony  and  exhibits  on  the  aflUiated  pur¬ 
chased  gas  cost  issue  in  the  above-desig¬ 
nated  matter; 

Notice  is  hereby  given  that  the  time  is 
further  extended  to  and  including:  Feb¬ 
ruary  19.  1965  within  which  Cities  Serv¬ 
ice  Gas  Co..  Cities  Service  Oil  Co.,  and 
Columbian  Fuel  Corp.  shall  serve  upon 


all  parties  of  record  their  prepared  testi¬ 
mony  and  exhibits;  April  30. 1965  within 
which  Staff  Counsel  shall  flle  their  testi¬ 
mony  and  exhibits  upon  all  parties;  and 
May  14.  1965  within  which  interveners 
proposing  to  present  evidence  on  the 
aforementioned  issue  shall  flle  their  pre¬ 
pared  testimony  and  exhibits  upon  all 
parties. 

Further,  notice  is  hereby  given  that  Jkie 
prehearing  conference  presently  sched¬ 
uled  to  be  held  on  March  23. 1965  is  post¬ 
poned  to  May  25, 1965  at  10:00  ajn.  in  a 
hearing  room  of  the  Federal  Power  Com¬ 
mission,  441  G  Street  NW..  Washington, 
D.C. 

Joseph  H.  Gxttrxde, 
Secretary. 

[F.R.  Doc.  64-13038;  FUed,  Dec.  18,  1964; 

8:48  ajn.] 


[Docket  No.  RP6&-4] 

KNOXVILLE  UTILITIES  BOARD,  INC., 
ET  AL. 

Notice  of  Extension  of  Time 
December  14, 1964. 

Knoxville  Utilities  Board,  et  al..  Com¬ 
plainant,  V.  East  Tennessee  Natural  Gas 
Co.,  Defendant;  Docket  No.  RP65-4. 

Upon  consideration  of  the  request  flled 
on  December  2.  1964  by  counsel  for  East 
Tennessee  Natural  Gas  Co.  for  an  exten¬ 
sion  of  time  within  which  to  serve  its 
prepared  testimony  and  exhibits  com¬ 
prising  its  direct  case; 

Notice  is  hereby  given  that  the  time 
is  extended  to  and  including:  January  8, 
1965  within  which  East  Tennessee  Nat¬ 
ural  Gas  Co.  shall  serve  upon  all  parties 
its  prepared  testimony  and  exhibits  com¬ 
prising  its  direct  case;  and  January  29, 
1965  within  which  staff  counsel  and  all 
other  parties  to  this  proceeding  propos¬ 
ing  to  present  evidence  herein  shall  serve 
on  all  parties  their  prepared  testimony 
and  exhibits. 

Further,  the  prehearing  conference 
presently  scheduled  to  commence  at 
10:00  am.  on  January  12,  1965  is  post¬ 
poned  to  February  9,  1965  at  10:00  am., 
ejs.t.,  in  a  hearing  room  of  the  Federal 
Power  Commission,  441  G  Street  NW., 
Washington,  D.C.,  20426. 

Joseph  H.  Gutride, 
Secretary. 

[F.R.  Doc.  64-13039;  FUed,  Dec.  18,  1964; 
8:48  ajn.] 


[Docket  Nos.  CP65-84,  CP66-85] 

MANUFACTURERS  LIGHT  AND  HEAT 
CO.  AND  TEXAS  EASTERN  TRANS¬ 
MISSION  CORP. 

Notice  of  Applications 

December  15, 1964. 

Take  notice  that  on  September  30, 
1964,  The  Manufacturers  Light  and 
Heat  Co.  (Manufacturers),  800  Union 
Trust  Building,  Pittsburgh,  Pa.,  15219, 
flled  in  Docket  No.  CP65-84,  and  Texas 
Eastern  Transmission  Corp.  (Texas  East¬ 
ern),  Southern  National  Bank  Building, 
Houston,  Tex.,  flled  in  Docket  No.  CP65- 
85,  their  respective  applications  pursu¬ 
ant  to  section  7  of  the  Natural  Gas  Act 


for  certifleates  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  facilities,  and  the  sale 
and  delivery  of  natural  gas,  all  as  more 
fully  set  forth  in  the  applications  on  file 
with  the  Commission  and  open  to  public 
inspection. 

Manufacturers  proposes  to  provide  an 
additional  delivery  point  for  the  sale  and 
delivery  of  a  volume  of  natural  gas  to 
United  Gas  Improvement  Co.  (UGI) 
ranging  from  46,800  Mcf  annually  in 
1965  to  74,300  Mcf  annually  in  1969,  for 
resale  in  the  Borough  of  Bally,  Pa.,  and 
surrounding  area. 

Texas  Eastern  proposes  (1)  to  con¬ 
struct  and  operate  measuring  and  regu¬ 
lating  facilities  on  its  30-inch  Penn- 
Jersey  pipeline  at  said  delivery  point  in 
Berks  Coimty,  Pa.,  and  make  additional 
deliveries  to  UGI  for  the  account  of 
Manufacturers,  (2)  to  increase  its  max¬ 
imum  daily  deliveries  of  natural  gas  to 
the  City  of  Pulaski,  Term,  by  600  Mcf, 
(3)  reduce  and  convert  the  maximum 
daily  quantity  of  firm  gas  allocated  to  the 
City  Gas  Co.  of  New  Jersey  (City  Gas)‘ 
from  4080  Mcf  daily  under  Rate  Sched¬ 
ule  SGS-D  to  1285  Mcf  daily  under  Rate 
Schedule  GS-D  and  857  Mcf  daily  under 
Rate  Schedule  W8  for  a  total  reduction 
of  1938  Mcf,  and  (4)  reduce  the  volume 
of  gas  authorized  to  be  sold  to  Equitable 
Gas  Co.  by  the  amount  contracted  for  by 
Waynesburg  Gas  Co.  prior  to  the  merger 
of  Wasmesburg  with  Equitable,  i.e.,  2,195 
Mcf  daily  under  Texas  Eastern’s  Rate 
Schedule  GS  and  of  337  Mcf  daily  under 
Texas  Eastern’s  Rate  Schedule  WS  for  a 
total  reduction  to  Equitable  of  2,532  Mcf 
daily. 

Tlie  cost  of  the  measuring  and  regu¬ 
lating  facilities  to  be  constructed 
by  Texas  Eastern  is  estimated  to  be 
$27,000.00.  Manufacturers  will  reim¬ 
burse  Texas  Eastern  for  the  cost  thereof. 

Protests  or  petitions  to  intervene  may 
be  flled  with  the  Federal  Power  Commis¬ 
sion,  Washington,  D.C.,  20426,  in  ac¬ 
cordance  with  the  rules  of  practice  and 
procedure  (18  CFR  1.8  or  1.10)  on  or 
before  January  6, 1965. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections  7 
and  15  of  the  Natural  Gas  Act  and  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure,  a  hearing  will  be  held  without 
further  notice  before  the  Commission  on 
these  applications  if  no  protest  or  peti¬ 
tion  to  intervene  is  filed  within  the  time 
required  herein,  if  the  Commission  on 
its  own  review  of  the  matter  finds  that  a 
grant  of  the  requested  authorizations  are 
required  by  the  public  convenience  and 
necessity.  If  a  protest  or  petition  for 
leave  to  intervene  is  timely  flled,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 


»  Modification  of  the  order  of  the  Commis¬ 
sion  issued  in  Docket  No.  G-9784  on  Octolwr 
9,  1956,  In  connection  with  Opinion  No.  29o, 
authorizing  an  increase  of  Maximum  Daily 
Quantity  to  City  Gas  Co.  of  New  Jersey  un¬ 
der  Texas  Eastern’s  SGS-D  Rate  Schedule 
up  to  4,000  Mcf  daily. 
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Saturday,  December  19,  1964 

unnecessary  for  Applicants  to  appear  or 
be  represented  at  the  hearing. 

Joseph  H.  Gutude, 
Secretary. 

IFH  Doc.  64-13040:  FUed.  Dec.  18.  1964; 
^  8:48  ajn.] 


[Docket  No.  CP65-861 

MICHIGAN  GAS  STORAGE  CO. 

Notice  of  Application 

December  15, 1964. 

Take  notice  that  on  September  30, 
1964,  as  supplemented  on  December  2, 
1964,  Michigan  Gas  Storage  Co.  (Appli¬ 
cant)  ,  Jackson,  Mich.,  filed  in  Docket  No. 
CP65-86  an  application  pursuant  to  sec¬ 
tion  7(c)  of  the  flatural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  the  construction 
and  operation  of  natural  gas  facilities, 
all  as  more  fully  set  forth  in  the  applica¬ 
tion  on  file  with  the  Commission  and 
open  to  public  inspection. 

Specifically,  Applicant  seeks  authoriza¬ 
tion  to  construct  and  operate  (1)  ap¬ 
proximately  31  miles  of  26-inch  pipeline, 
extending  from  a  point  of  connection 
with  Applicant’s  Main  Line  in  Gratiot 
County.  Mich.,  to  a  proposed  point  of 
interchange  (to  be  known' as  Saginaw 
Junction)  with  the  so-called  “North 
Line”  of  Panhandle  Eastern  Pipe  Line 
Co.  (Panhandle)  in  Saginaw  County, 
Blich.;  and  (2)  a  new  interchange  or  de¬ 
livery  point  with  Panhandle  at  the  east¬ 
ern  end  of  the  proposed  26-inch  pipeline, 
at  Saginaw  Junction. 

The  application,  as  supplemented, 
states  that  the  proposed  facilities  are  re¬ 
quired  in  order  to  increase  the  peak  day 
deliverability  of  Applicant’s  facilities  to 
Consumers  Power  Co.  (Consumers)  for 
the  Saginaw  Bay  City  Area.  Consumers 
peak  day  capability  in  the  area  at  present 
is  approximately  171,400;  the  proposed 
facilities  will  enable  Consumers  to  meet 
anticipated  peak  day  requirements  of 
approximately  186,000  Mcf  during  the 
1965-66  heating  season,  and  anticipated 
peak  day  requirements  of  284,000  Mcf  by 
1969-70. 

The  estimated  cost  of  Applicsuit’s  pro¬ 
posed  construction  is  $2,995,000,  and  will 
be  financed  with  internally  generated 
funds. 

Protests  or  peti^ns  to  intervene  may 
be  filed  with  the  Federal  Power  Commis¬ 
sion,  Washington,  D.C.,  20426,  in  ac¬ 
cordance  with  the  rules  of  practice  and 
procedure  (18  CPR  1.8  or  1.10)  on  or 
before  January  11, 1965. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections 
7  and  15  of  the  Natural  Gas  Act  and  the 
Commission’s  rules  of  practice  and  pro¬ 
cure,  a  hearing  will  be  held  without 
further  notice  before  the  Commission  on 
this  application  if  no  protest  or  petition 
to  intervene  is  filed  within  the  time  re¬ 
quired  herein,  if  the  Commission  on  its 
own  review  of  the  matter  finds  that  a 
Krant  of  the  certificate  is  required  by  the 
public  convenience  suid  necessity.  If  a 
protest  or  petition  for  leave  to  intervene 
Is  timely  filed,  or  if  the  Commission  on 


its  own  motion  believes  that  a  formal 
hearing  is  required,  further  notice  of 
such  hearing  will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  imless  otherwise  advised,  it  will  be 
uimecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Joseph  H.  Gutrue, 
Secretary. 

[PJl.  Doc.  64-13041;  PUed,  Dec.  18,  1964; 

8:48  ajn.] 

[Docket  No.  RI65-292  etc.] 

H.  J.  MOSSER  ET  AL. 

Order  Permitting  Substitution  of  Rate 
Filing,  Providing  for  Hearing  on 
and  Suspension  of  Proposed 
Change  in  Rate 

December  14,  1964. 

H.  J.  Mosser,  Docket  No.  RI65-292; 

J.  C.  Trahan,  Drilling  Contractor,  Inc., 
Docket  No.  RI65-293;  Jonnell  Gas,  In¬ 
corporated  (Operator) ,  et  al..  Docket  No. 
RI65-331. 

Each  of  the  above-designated  Re¬ 
spondents  filed  proposed  increased  rates 
from  17.24  cents  to  18.74  cents  per  Mcf 
for  jurisdictional  sales  of  natural  gas 
to  Tennessee  Gas  Transmission  Com¬ 
pany  from  Texas  District  No.  4,  which 
by  orders  issued  October  30.  1964,  in 
Docket  Nos.  RI65-292  and  RI65-293  and 
November  27,  1964,  in  Docket  Nos.  RI65- 
292,  RI65-293  and  RI65-331^  were  re¬ 
spectively  suspended  and  consolidated 
for  immediate  hearing. 

On  November  17,  1964,  J.  C.  Trahan, 
Drilling  Contractor,  Inc.  (Trahan)  ten¬ 
dered  for  filing  a  proposed  change  in  its 
presently  effective  rate  schedule  for  sales 
of  natural  gas  subject  to  the  jurisdiction 
of  the  Commission.  By  the  proposed 
change  Trahan  proposes  to  substitute 
the  instant  increased  rate  for  the  18.74 
cents  per  Mcf  rate,  designated  as  Sup¬ 
plement  No.  7  to  'Trahan’s  Rate  Sched¬ 
ule  No.  17,  which  is  under  suspension  at 
the  present  time  in  Docket  No.  RI65-293. 
The  proposed  change  is  contained  in  the 
following  designated  filing: 

Description:  Notice  of  Change,  dated  No¬ 
vember  17,  1964. 

Purchaser  and  producing  area:  Tennessee 
Gas  Transmission  Co.  (Lopeno  Field,  Zapata 
County,  Tex.)  (RJl.  District  No.  4). 

Rate  schedule  designation:  Supplement  No. 
8  to  Trahan’s  FPC  Gas  Rate  Schedule  No.  17. 
Effective  date:  November  14,  1964.* 

Amount  of  annual  Increase:  $3,438. 
Effective  rate:_17.24  cents.* 

Proposed  rate:  18.0  cents  per  Mcf.* 
Pressiure  base:  14.65  psia. 

^  The  proposed  substitute  increase  to  18 
cents  tendered  by  Trahan  represents  a 
portion  of  the  contractually  due  periodic 

*  Jonnell  Gas,  Incorporated  (Operator),  et 
al.  filed  two  Increased  rate  proposals,  one  to 
18.74  cents  per  Mcf  and  the  other  to  18.0 
cents  per  Mcf,  which  were  siispended  in 
Docket  No.  RI65-331.  It  was  noted  in  the 
aforementioned  order  of  November  27,  1964, 
that  had  these  producers  filed  “fractured” 
increased  rates  not  in  excess  of  18  cents  per 
Mcf,  there  would  have  been  no  necessity  for 
setting  these  matters  for  immediate  hearing. 

*  Effective  date  proposed  by  Trahan. 
■Rates  subject  to  downward  Btu  adjust¬ 
ment. 


increase.  Since  the  proposed  18  cent 
rate  does  not  pierce  the  18  cent  trigger¬ 
ing  level  in  Texas  District  No.  4,  there  is 
no  necessity  for  holding  an  immediate 
hearing  in  this  case.  We  shall  therefore 
sever  Docket  No.  RI65-293  from  the 
above  consolidated  proceedings  which 
are  set  for  immediate  hearing  and  cancel 
the  immediate  hearing  previously  ordered 
insofar  as  it  relates  to  Docket  No.  RI65- 
293.  We  also  consider  it  appropriate 
here  to  make  the  suspension  period  for 
Trahan’s  substitute  rate  filing  the  same 
as  the  suspension  period  provided  for 
the  original  notice  which  has  now  been 
superseded. 

'Trahan’s  proposed  increased  rate  and 
charge  exceeds  the  applicable  area  price 
level  for  increased  rates  as  set  forth  in 
the  Commission’s  Statement  of  General 
Policy  No.  61-1,  as  amended  (18  CFR, 
Chapter  I,  Part  2,  §  2.56). 

'The  proposed  changed  rate  and  charge 
may  be  imjust,  unreasonable,  imduly  dis¬ 
criminatory,  or  preferential,  or  other¬ 
wise  unlawful. 

The  Commission  finds: 

(1)  Good  cause  exists  for  permitting 
'Trahan  to  substitute  its  proposed  in¬ 
creased  rate  of  18  cents  per  Mcf,  desig¬ 
nated  as  Supplement  No.  8  to  'Trahan’s 
FPC  Gas  Rate  Schedule  No.  17,  for  the 
proposed  rate  of  18.74  cents  suspended 
in  the  proceeding  in  Docket  No.  RI65- 
293,  and  for  suspending  the  substitute 
proposed  rate  in  said  docket  imtil  April 
14,  1965,  the  expiration  date  of  the  sus¬ 
pension  period  ordered  for  Trahan’s  pre¬ 
vious  filing. 

(2)  It  is  necessary  and  proper  in  the 
public  interest  and  to  aid  in  the  enforce¬ 
ment  of  the  provisions  of  the  Natural 
Gas  Act  that  the  Commission  enter  upon 
a  hearing  concerning  the  lawfulness  of 
the  instant  proposed  change,  and  that 
Supplement  No.  8  to  'Trahan’s  FPC  Gas 
Rate  Schedule  No.  17  be  suspended  and 
the  use  thereof  deferred  as  hereinafter 
ordered. 

(3)  Docket  No.  RI65-293  should  be 
severed  from  the  consolidated  proceed¬ 
ings  in  Docket  No.  RI65-292  and  RI65- 
331  and  the  immediate  hearing  previ¬ 
ously  ordered  in  Docket  No.  RI65-293 
should  be  cancelled. 

'The  Commission  orders: 

(A)  Supplement  No.  8  to  'Trahan’s 
FE*C  Gas  Rate  Schedule  No.  17  is  hereby 
substituted  for  the  previous  rate  filed  in 
Docket  No.  RI65-293  and  Supplement 
No.  7  to  'Trahan’s  FPC  Gas  Rate  Sched¬ 
ule  No.  17  is  hereby  deemed  to  be  super¬ 
seded. 

(B)  Pmsuant  to  the  authority  of  the 
Natmral  Gas  Act,  particularly  sections  4 
and  15  thereof,  the  Commission’s  rules 
of  practice  and  procedure,  and  the  reg- 
ulations  under  the  Natural  Gas  Act  (18 
CFR,  Chapter  I) ,  a  public  hearing  shall 
be  held  upon  a  date  to  be  fixed  by  notice 
from  the  Secretary  concerning  the  law¬ 
fulness  of  the  proposed  Increased  rate 
and  charge  contained  in  Supplement  No. 
8  to  Trahan’s  FPC  Gas  Rate  Schedule 
No.  17. 

(C)  Pending  such  hearing  and  deci¬ 
sion  thereon.  Supplement  No.  8  to 
'Trahan’s  FPC  Gas  Rate  Schedule  No.  17 
is  hereby  suspended  and  the  use  thereof 
deferred  until  April  14,  1965,  and  there- 
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after  imtil  such  further  time  as  it  is 
made  effective  in  the  manner  prescribed 
by  the  Natural  Gas  Act 

(D)  Neither  the  supplement  hereby 
suspended,  nor  the  rate  schedule  sought 
to  be  altered  thereby,  shall  be  changed 
until  this  proceeding  has  been  disposed 
of  or  until  the  period  of  smpension  has 
expired,  unless  otherwise  ordered  by  the 
C(xnmission. 

(E)  Docket  No.  RI65-293  is  hereby 
severed  from  the  consolidated  proceed¬ 
ings  in  Docket  Nos.  RI65-292  and  RI65- 
331  and  the  immediate  hearing  sched¬ 
uled  in  Docket  No.  RI65-293  is  hereby 
cancelled. 

(F)  Notices  of  intervention  or  peti¬ 
tions  to  intervene  may  be  filed  with  the 
Federal  Power  Commission,  Washing¬ 
ton,  D.C.,  20426,  in  accordance  with  the 
rules  of  practice  and  procedure  (18  CFR 
1.8  and  1.37(f) )  on  or  before  January  25, 
1965. 

By  the  Commission. 

[seal]  Joseph  H.  Outride, 

Secretary. 

[F.R.  Doc.  64-13042;  Filed,  Dec.  18.  1964; 

8:48  am.] 


[Docket  No.  CP66-1641 

NORTHERN  NATURAL  GAS  CO. 

Notice  of  Application 

December  15,  1964. 

Take  notice  that  on  December  8,  1964, 
Northern  Natural  Gas  Co.  (Applicant), 
2223  Dodge  Street.  Omaha.  Nebr.,  filed 
in  Docket  No.  CP65-164  an  application 
pursuant  to  section  7(b)  of  the  Natural 
Gas  Act  for  permission  and  approval  to 
abandon  certain  facilities  in  Dakota 
Coimty,  Minn.,  all  as  more  fully  set  forth 
in  the  application  on  file  with  the  Com¬ 
mission  and  open  to  public  inspection. 

Specifically,  Applicant  seeks  permis¬ 
sion  and  approval  to  abandon  measuring 
and  regulating  facilities  and  appurte¬ 
nances  originally  installed  to  enable 
Minneapolis  Gas  Co.  (Minneapolis)  to 
serve  the  Orest  and  Crystal  View  Heights 
Housing  Associations  (Orest)  in  Dakota 
County,  Minn. 

^  The  application  states  that  due  to  cur¬ 
rent  highway  construction  Minneapolis 
extended  its  distribution  system  in  order 
to  avoid  interruption  of  service  to  Orest, 
and  is  presently  serving  the  area  through 
another  existing  measuring  station,  lo¬ 
cated  approximately  one  mile  south  of 
the  Orest  Station.  Since  Minneapolis  is 
no  longer  utilizing  the  Orest  Station,  Ap¬ 
plicant  requests  permission  and  approval 
to  abandon  and  remove  this  station. 

The  application  further  states  that 
Minneapolis  contributed  the 'entire  cost 
of  constructing  the  Orest  Station,  and 
that  Applicant  will,  therefore,  refund  to 
M^meapolis  the  original  cost  of  the  sta¬ 
tion  less  depreciation  and  the  cost  of  re¬ 
moval.  The  adjusted  refund  to  Minne¬ 
apolis  is  stated  to  be  $1,804. 

Protests  or  petitions  to  intervene  may 
be  filed  with  the  Federal  Power  Commis¬ 
sion,  Washington,  D.C.,  20426,  In  accord¬ 
ance  with  the  rules  of  practice  and  pro¬ 
cedure  (18  CFR  1.8  or  1.10)  on  or  before 
January  11, 1965. 


Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
the  jurisdiction  conferred  upon  the  Fed¬ 
eral  Power  Commission  by  sections  7  and 
15  of  the  Natural  Gas  Act  and  the  Com¬ 
mission’s  rules  of  practice  and  procedure, 
a  hearing  will  be  held  without  further 
notice  before  the  Commission  on  this 
application  if  no  protest  or  petition  to 
intervene  is  filed  within  the  time  re¬ 
quired  herein,  if  the  Commission  on  its 
own  review  of  the  matter  finds  that  per¬ 
mission  and  approval- for  the  proposed 
abandonment  are  required  by  the  pub¬ 
lic  convenience  and  necessity.  If  a  pro¬ 
test  or  petition  for  leave  to  intervene  is 
timely  filed,  or  if  the  Commission  on  its 
own  motion  believes  that  a  formal  hear¬ 
ing  is  required,  further  notice  of  such 
hearing  will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Joseph  H.  Gutride, 
Secretary. 

[F.R.  Doc.  64-13043;  FUed,  Dec.  18.  1964; 

"  8:48  am.] 


[Docket  No.  CP65-163] 

PLAINS  GAS  FARMERS’  CO-OPERA¬ 
TIVE  SOCIETY  OF  HEREFORD,  TEX. 

Notice  of  Application 

December  15, 1964. 

Take  notice  that  on  December  7,  1964, 
Plains  Gas  Farmers’  Co-operative  Soci¬ 
ety  of  Hereford,  Tex.  (Applicant),  Deaf 
Smith  County,  Tex.,  filed  in  Docket  No. 
CP65-163  an  application  pursuant  to  sec¬ 
tion  7(a)  of  the  Natural  Gas  Act  for  an 
order  of  the  Commission  directing 
Transwestern  Pipeline  Co.  (Transwest¬ 
ern)  to  establish  physical  connection  of 
its  natural  gas  transmission  facilities 
with  the  facilities  of  Applicant,  and  to 
sell  and  deliver  natural  gas  to  Applicant, 
all  as  more  fully  set  forth  in  the  appli¬ 
cation  on  file  with  the  Commission  and 
open  to  public  inspection. 

Specifically,  Applicant  requests  an 
order  directing  Transwestem  to  estab¬ 
lish  physical  connection  in  order  to  tie 
on  already  existing  gas  lines  owned  by 
members  of  Applicant,  upon  which  there 
are  presently  located  approximately  100 
irrigation  wells  and  a  few  residences,  and 
seeks  further  authorization  to  make 
such  other  taps  onto  the  line  of  Trans¬ 
western  as  may  be  necessary  or  expedient 
to  serve  the  members  of  Applicant. 

The  estimated  annual  and  peak  day 
requirements  of  Applicant  are  stated  to 
be  196,200  and  1,204  Mcf  respectively. 

The  application  states  that  the  only 
initial  cost  to  be  incurred  by  Applicant 
is  approximately  $750  for  each  of  four 
taps  to  be  made  onto  the  Transwestern 
line. 

Protests  or  petitions  to  intervene  may 
be  filed  with  the  Federal  Power  Commis¬ 
sion,  Washington,  D.C.,  20426,  in  accord¬ 
ance  with  the  rules  of  practice  and  pro¬ 
cedure  (18  CFR  1.8  or  1.10)  on  or  before 
January  11, 1965. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 


Federal  Power  Commission  by  sections 
7  and  15  of  the  Natural  Gas  Act  and  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure,  a  hearing  will  be  held  without 
further  notice  before  the  Commission  on 
this  application  if  no  protest  or  petition 
to  intervene  is  filed  within  the  time  re¬ 
quired  herein,  if  the  Commission  on  its 
own  review  of  the  matter  finds  that  an 
order  is  required  by  the  public  conven¬ 
ience  and  necessity.  If  a  protest  or 
petition  for  leave  to  intervene  is  timely 
filed,  or  if  the  Commission  on  its  own 
motion  believes  that  a  formal  hearing  is 
required,  further  notice  of  such  hearing 
will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Joseph  H.  Gutride, 
Secretary. 

[PJt.  Doc.  64-13044;  Piled,  Dec.  18,  1964; 

8:48  am.] 

'  [Docket  No.  CP85-75] 

UNITED  GAS  PIPE  LINE  CO. 

Notice  of  Application 

December  15,  1964. 

Take  notice  that  on  September  16, 
1964,  as  supplemented  on  November  4, 
1964,  United  Gas  Pipe  Line  Co.  (Appli¬ 
cant)  ,  1525  Fairfield  Avenue,  Shreveport, 
La.,  filed  in  Docket  No.  CP65-75  an  ap¬ 
plication  pursuant  to  section  7(b)  of  the 
Natural  Gas  Act  for  permission  and  ap¬ 
proval  to  abandon  certain  facilities,  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Specifically,  Applicant  seeks  permis¬ 
sion  and  approval  to  abandon  a  total  of 
approximately  4.76  miles  of  2-inch  pipe, 
along  with  appurtenant  facilities,  here¬ 
tofore  utilized  to  serve  eight  heater  sta¬ 
tions  of  Hess  Pipe  Line  Co.,  formerly 
Gulf  Refining  Co.  (Hess),  located  in 
Forrest,  Perry  and  George  Counties, 
Miss.,  and  Mobile  County,  Ala.  The  ap¬ 
plication  states  that  Hess  has  not 
operated  these  heaters  since  1960,  and 
that  by  letter  agreement  dated  Decem¬ 
ber  19,  1963,  the  parties  agreed  to  the 
cancellation  of  the  contract  under  which 
'  deliveries  had  been  made. 

Protests  or  petitions  to  intervene  may 
be  filed  with  the  Federal  Power  Commis¬ 
sion,  Washington,  D.C.,  20426,  in  ac¬ 
cordance  with  the  rules  of  practice  and 
procedure  (18  CFR  1.8  or  1.10)  on  or 
before  January  11,  1965. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections 
7  and  15  of  the  Natural  Gas  Act  and  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure,  a  hearing  will  be  held  without 
further  notice  before  the  Commission  on 
this  application  if  no  protest  or  petition 
to  intervene  is  filed  within  the  time  re¬ 
quired  herein,  if  the  Commission  on  its 
own  review  of  the  matter  finds  that  pe^ 
mission  and  approval  for  the  propose 
abandonment  are  required  by  the  pub¬ 
lic  convenience  and  necessity.  If  a 
test  or  petition  for  leave  to  intervene  is 
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timely  filed,  or  if  the  Commission  on  its 
own  motion  believes  that  a  formal  hear¬ 
ing  is  reqifired,  further  notice  of  such 
hearing  will  be  duly  given. 

Under  the  procedxure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Joseph  H.  GurnmE, 

Secretary. 

IP.R.  Doc,  64-13045;  Piled,  Dec.  18,  1964; 

8:48  a.m.] 


If  a  protest  or  petition  for  leave  to  inter¬ 
vene  is  time^  filed,  or  if  the  Commission 
on  its  own  motion  believes  that  a  formal 
hearing  is  required,  further  notice  of 
such  hearing  will  be  duly  given. 

-  Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Joseph  H.  Gutride, 

Secretary. 

[P.R.  Doc.  64-13046;  Piled.  Dec.  18,  1964; 
8:48  a.in.] 


its  own  motion  believes  that  a  formal 
hearing  is  required,  further  notice  of 
such  hearing  will  be  duly  given. 

Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Joseph  H.  Gittride, 

Secretary. 

[P.R.  Doc.  64-13047;  Piled,  Dec.  18,  1964; 
8:48  a.m.] 


[Docket  No.  CP66-111] 


[Docket  No.  CP65-88] 

UNITED  GAS  PIPE  LINE  CO. 

Notice  of  Application 

December  14,  1964. 

Take  notice  that  on  October  1,  1964, 
United  Gas  Pipe  Line  Co.  (Applicant), 
1525  Fairfield  Avenue,  Shreveport,  La., 
filed  in  Docket  No.  CP65-88  an  applica¬ 
tion  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  for  a  certificate  of  pub¬ 
lic  convenience  and  necessity  authoriz¬ 
ing  the  construction  and  operation  of 
natural  gas  facilities,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public 
inspection. 

Specifically,  Applicant  seeks  author¬ 
ization  to  construct  and  operate  approxi¬ 
mately  400  feet  of  two-inch  pipeline  and 
a  sales  meter  and  regulator  station  and 
appurtenant  equipment,  all  in  Hinds 
County,  Miss.,  for  the  purpose  of  enabl¬ 
ing  Applicant  to  make  deliveries  of 
natural  gas  pursuant  to  an  agreement 
between  the  parties  dated  September  3, 
1964,  to  Stanton  Prestressed  Concrete 
Products  Division, of  Service  Construc¬ 
tion  Co.,  Inc.  (Stanton) ,  to  meet  Stan¬ 
ton’s  fuel  requirements  for  the  operation 
of  its  precast  concrete  products  plant 
located  near  Byram,  Hinds  County, 
Miss. 

Stanton’s  requirements  for  the  initial 
three  year  period  are  estimated  to  be: 


First  year 

Second 

Third  year 

year 

Annual  (McO--— 

20,000 

20,000 

24,800 

Peak  day  (Mcf).. 

64 

64 

80 

The  estimated  cost  of  Applicant’s  pro¬ 
posed  construction  is  $3,658,  and  will  be 
financed  with  current  funds. 

Protests  or  petitions  to  intervene  may 
be  filed  with  the  Federal  Power  Commis¬ 
sion,  Washington,  D.C.,  20426,  in  accord¬ 
ance  with  the  rules  of  practice  and 
procedure  (18  CFR  1.8  or  1.10)  on  or 
before  January  11,  1965. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections  7 
and  15  of  the  Natural  Gas  Act  and  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure,  a  hearing  will  be  held  without 
further  notice  before  the  Commission  on 
this  application  if  no  protest  or  petition 
to  intervene  is  filed  within  the  time  re- 
Quired  herein,  if  the  Commisson  on  its 
own  review  of  the  matter  finds  that  a 
KTant  of  the  certificate  is  required  by 
the  public  convenience  and  necessity. 


[Docket  No.  CP65-90] 

UNITED  GAS  PIPE  LINE  CO. 

Notice  of  Application 

December  14,  1964. 

Take  notice  that  on  October  2,  1964, 
United  Gas  Pipe  Line  CO.  (Applicant), 
1525  Fairfield  Avenue,  Shreveport,  La., 
filed  in  Docket  No.  CP65-90  an  applica¬ 
tion  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  for  a  certificate  of  pub¬ 
lic  convenience  and  necessity  authoriz¬ 
ing  the  transportation  of  natural  gas,  all 
as  more  fully  set  forth  in  the  application 
on  file  with  the  Commission  and  open  to 
public  inspection. 

Specifically,  Applicant  seeks  authori¬ 
zation  to  transport  natural  gas  for 
Spencer  Chemical  Division  (Spencer)  of 
Gulf  Oil  Corp.,  pursuant  to  an  agree¬ 
ment  between  the  parties  dated  August 
31,  1964.  Applicant  proposes  to  receive, 
in  Lisbon  Held,  Claiborne  Parish,  La., 
natural  gas  belonging  to  Spencer,  and 
transport  and  deliver  such  gas  to  Spen¬ 
cer’s  Vicksburg  Chemical  Plant  in  War¬ 
ren  Coimty,  Miss. 

Estimated  annual  and  peak  day  trans¬ 
portation  for  the  initial  three  year  period 
is  stated  to  be: 


First  year 

Second 

Third  year 

year 

Annual  (Mcf) _ 

Peak  day  (McO— 

3,650,000 

3,650,000 

3,650,000 

16,000 

15,000 

15,000 

The  application  states  that  no  con¬ 
struction  by  Applicant  will  be  Involved 
inasmuch  as  the  proposed  transportation 
will  take  place  by  means  of  existing 
facilities. 

Protests  or  petitions  to  intervene  may 
be  filed  with  the  Federal  Power  Com¬ 
mission,  Washington,  D.C.,  20426,  in  ac¬ 
cordance  with  the  rules  of  practice  and 
procedure  (18  CFR  1.8  or  1.10)  on  or 
before  January  11,  1965. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections 
7  and  15  of  the  Naturlal  Gas  Act  and  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure,  a  hearing  will  be  held  without 
further  notice  before  the  Commission  on 
this  application  if  no  protest  or  petition 
to  intervene  is  filed  within  the  time  re¬ 
quired  herein,  if  the  Commission  on  its 
own  review  of  the  matter  finds  that  a 
grant  of  the  certificate  is  required  by  the 
public  convenience  and  necessity.  If  a 
protest  or  petition  for  leave  to  intervene 
is  timely  filed,  or  if  the  Commission  on 


UNITED  GAS  PIPE  LINE  CO. 
Notice  of  Application 

December  15, 1964. 

Take  notice  that  on  October  26,  1964, 
as  supplemented  on  November  13,  1964, 
United  Gas  Pipe  Line  Co.  (Applicant), 
1525  Fairfield  Avenue,  Shreveport,  La., 
filed  in  Docket  No.  CP65-111  an  applica¬ 
tion  pursuant  to  section  7(c)  of  the 
Natural  Gas  Act  for  a  certificate  of  pub¬ 
lic  convenience  and  necessity  authoriz¬ 
ing  the  construction  and  operation  of 
natural  gas  facilities,  all  as  more  fully 
set  forth  in  the  application  on  file  with 
the  Commission  and  open  to  public  in¬ 
spection. 

Specifically,  Applicant  seeks  author¬ 
ization  to  construct  and  operate  ap¬ 
proximately  .8  mile  of  6-inch  pipe  line, 
.7  mile  of  4-inch  pipe  line,  and  a  sales 
meter  and  appurtenant  facilities,  located 
in  Harrison  County,  Miss.,  for  the  pur¬ 
pose  of  enabling  Applicant  to  deliver 
natural  gas  to  Richhold  Chemicals,  Inc. 
for  use  in  its  chemical  plant  near  Gulf¬ 
port,  Harrison  County,  Miss. 

Estimated  annual  and  peak  day  re¬ 
quirements  for  the  initial  three  year 
period  are  stated  to  be: 


First  year 

Second  year 

Third  year 

Annual  (McO _ 

Pesi  day  (McO-- 

201,600 

700 

302,000 

1,400 

403,200 

1,400 

The  estimated  cost  of  Applicant’s 
construction  is  $56,456,  which  will  be 
financed  with  current  working  funds. 

Protests  or  petitions  to  intervene  may 
be  filed  with  the  Federal  Power  Commis¬ 
sion,  Washington,  D.C.,  20426,  in  ac¬ 
cordance  with  the  rules  of  practice  and 
procedure  (18  CFR  1.8  or  1.10)  on  or 
before  January  11, 1965. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject 
to  the  jurisdiction  conferred  upon  the 
Federal  Power  Commission  by  sections 
7  and  15  of  the  Natural  Gas  Act  and  the 
Commission’s  rules  of  practice  and  pro¬ 
cedure,  a  hearing  will  be  held  without 
further  notice  before  the  Commission 
on  this  application  if  no  protest  or  peti¬ 
tion  to  intervene  is  filed  within  the  time 
required  herein,  if  the  Commission  on  its 
own  review  of  the  matter  finds  that  a 
grant  of  the  certificate  is  required  by  the 
public  convenience  and  necessity.  If  a 
protest  or  petition  for  leave  to  intervene 
is  timely  filed,  or  if  the  Commission  on 
its  own  motion  believes  that  a  formal 
hearing  is  required,  further  notice  of 
such  hearing  will  be  duly  given. 


No.  247 - ^9 


NOTICES 


linrO  Alin  CVnUAUnr  ^  order  to  make  the  statements  made, 
[lllLu  flllU  tAullAnML  In  the  light  of  the  circumstances  under 
nnUlllOOiny  which  they  were  made,  not  misleading, 

uUMMRMlUn  particularly  with  respect  to: 

rvHi.  educational  background  of  the 

[PUe  No.  MNY-5826]  president  and  vice-president  of  West- 

WESTMORE,  INC.  more; 

-  2.  The  pr(HX)sed  use  of  proceeds  of  the 

mporarily  Suspending  Ex-  offering  in  that  the  proceeds  were  ex- 
n, .  Statement  of  Reasons  pended  on  payments  to  and  for  the  bene- 
»r.  and  Notice  of  OddoiIu-  fit  of  Westmore’s  officers;  and 
r  Hearing  actual  source  of  Westmore’s 

^  sales  and  the  nature  of  its  business,  which 

December  14,  1964.  was  the  distribution  of  sundry  automo- 
137  bile  accessories  and  not  the  development 
N.J.,  a  New  of  scientific  testing  equipment. 

D.  The  offerings  was  made  in  violation 
of  section  17(a)  of  the  Securities  Act  of 
1933,  as  amended,  and  section  10(b)  of 
cular,  relating  to  a  proposed  public  offer-  the  Securities  Exchange  Act  of  1934  and 
ing  of  150,000  shares  of  its  40<^  par  value  Rule  10(b)  (5)  promulgated  thereunder, 
common  stock  at  $2.00  per  share  for  an  m.  It  appearing  to  the  Commission 

_  ^  __  _  1  _ _ !  that  it  is  in  the  public  interest  and  for 

obtaining  an  exemption  from  the  reg-  the  protection  of  investors  that  the 
istration  requirements  of  the  Securities  exemption  of  the  issuer  under  Regula- 
Act  of  1933,  as  amended,  pursuant  to  the  tion  A  be  temporarily  suspended: 
provisions  of  section  3(b)  thereof,  and  /f  is  ordered.  Pursuant  to  Rule  261  (a) 
of  Foreign-Trade  Zone  No.  2,  filed  an  R^ulation  A  promulgated  thereunder.  of  the  general  rules  and  regulations 
application  dated  August  28,  1964,  for  n.  The  Commission  has  reasonable  imder  the  Securities  Act  of  1933, 
permission  to  extend  the  boundary  of  cause  to  believe  that:  as  amended,  that  the  exemption  under 

the  zone  to  include  an  area  to  the  east,  A.  The  terms  and  conditions  of  Regu-  Regulation  A  be,  and  it  hereby  is,  tem- 
and  to  close  an  indentation  in  the  lation  A  have  not  been  complied  with  in  porarily  suspended, 
boundary  to  the  north,  aU  of  which  will  that:  Notice  is  hereby  given  that  any  person 

expand  the  size  of  the  zone  by  3.20  acres.  l.  The  issuer  failed  to  amend  the  noU-  having  any  interest  in  the  matter  may 
Whereas,  the  expansion  will  provide  fication  and  offering  circular  to  refiect:  file  with  the  Secretary  of  the  Commission 
space  for  future  development  as  well  as  (a)  A  cash  deficit  which  it  incurred  a  written  request  for  hearing  within 
benefit  in  handling  certain  cargoes  mov-  before  the  date  of  the  offering  circular;  thirty  days  after  the  entry  of  this  order; 
ing  in  and  out  of  the  zone  via  direct  (b)  Certain  loans  which  the  named  that  within  twenty  days  after  receipt  of 
water  transportation.  underwriter  made  to  the  issuer  to  help  such  request  the  Commission  will,  or  at 

Now,  therefore,  the  Foreign-Trade  the  latter  meet  its  day-to-day  expenses;  any  time  upon  its  own  motion  may,  set 
Zones  Board,  after  consideration,  hereby  (c)  The  retention  of  A.  T.  Brod  &  Co.  the  matter  down  for  hearing  at  a  place 
orders:  as  an  imderwriter;  to  be  designated  by  the  Commission  for 

That  the  boundaries  of  Foreign-Trade  (d)  Certain  proposed  mergers  which  the  purpose  of  determining  whether  this 
Zone  No.  2  be,  and  they  are  hereby  modi-  were  being  negotiated  as  of  the  date  of  order  of  suspension  should  be  vacated  or 
fled  to  include  an  area  to  the  east  adja-  the  offering.  made  permanent,  without  prejudice, 

cent  to  the  Napoleon  Avenue  Wharf,  and  2.  The  issuer  filed  a  false  and  mislead-  however,  to  the  consideration  and  pres¬ 
to  close  an  indentation  in  the  north  side  ing  report  of  sales  on  Form  2-A  which:  entation  of  additional  matters  at  the 
of  the  zone  boundary,  in  conformity  with  (a)  Falsely  stated  that  the  issuer  con-  hearing;  that  if  no  hearing  is  requested 
Exhibits  Nos.  1,  3,  8,  10(b),  and  13  filed  tinned  to  be  in  the  business  described  and  none  is  ordered  by  the  Commission, 
with  the  Board,  and  subject  to  settlement  in  the  offering  circular  when  the  issuer’s  this  order  shall  become  permanent  on 
locally  with  the  District  Collector  of  Cus-  sales  were  in  totally  unrelated  lines;  the  thirtieth  day  after  its  entry  and  shall 
toms  and  the  District  Army  Engineer,  re-  (b)  Falsely  stated  that  Vincent,  James  remain  in  effect  unless  or  until  it  is  mod- 
garding  requirements  for  physical  secu-  &  Co.,  Inc.,  New  York,  New  York,  was  ifled  or  vacated  by  the  Commission;  and 
rity  and  protection  of  the  revenue.  the  sole  underwriter  when  A.  T.  Brod  &  that  notice  of  the  time  and  place  for  any 

It  is  found  that  compliance  with  the  Co.  performed  that  function  and  sold  a  hearing  will  be  promptly  given  by  the 
notice,  public  rule  making  procedure,  and  major  portion  of  the  shares  offered;  Conunission. 

^ective  date  requirements  of  the  Ad-  (c)  Falsely  stated  the  expenses  of  the 
ministrati ve  Procedure  Act  (5  U.S.C.  underwriting  by  failing  to  disclose  cer- 
1003)  is  unnecessary  in  connection  with  tain  paym^ts  to  persons  who  promoted 
the  issuance  of  this  Order,  because  its  the  underwriting; 
application  is  restricted  to  one  foreigm-  *  (d)  Failed  to  disclose  that  the  issuer 
trade  zone,  and  is  of  a  nature  that  it  had  attempted  to  effect  mergers  with 
imposes  no  burden  on  the  parties  of  two  corporations  with  proceeds  from  the 
interest.  The  effective  date  of  this  Order  underwriting;  and 
Is,  therefore,  upon  publication  in  the  (o)  P'alsely  stated  that  the  number  of 
Federal  Register.  shares  held  by  each  director  was  the 

Signed  at  Washington,  D.C.,  this  15th  described  in  the  offering 

day  of  December  1964.  g  issuer  purchased  from  a  direc- 

[seal]  Luther  H.  Hodges,  tor  non-exempted  Westmore  stock  which 

Secretary  of  Commerce,  Chair-  was  to  be  held  in  escrow  for  a  period  of 
man  and  Executive  Officer,  one  year  from  the  date  of  the  offering 
Foreign-Trade  Zones  Board.  circular  pursuant  to  Rule  17  CFR 
4.  T3  TT  T  230.253(c)  of  Regulation  A,  and  hence 

Attest;  Ric^RD  H.  Lake,  comply  with 'the  terms  and 

Execunve  Secreta^,  conditions  of  said  regulation. 

Foreign-Trade  Zones  Board.  C.  The  offering  circular  contatas  un- 

[FJi.  Doc.  64-1S062;  FUed,  Dec.  18,  1964;  true  statements  of  material  facts  and 
8:50  am.]  omits  to  state  material  facts  necessary 


Under  the  procedure  herein  provided 
for,  unless  otherwise  advised,  it.  will  be 
unnecessary  for  Applicant  to  appear  or 
be  represented  at  the  hearing. 

Joseph  H.  Outride,  ' 
Secretary. 

[F.R.  Doc.  64-13048;  FUed,  Dec.  18,  1964; 
8:49  am.] 


aiciAi  /\DicAKie  I A  I.  Westmore,  Inc.  (Westmore) 

NEW  ORLEANS,  LA.  Avenue.  Fanwood, 

Expansion  of  Foreign-Trade  Zone  Jersey  corporation,  filed  with  the  Com¬ 
mission  on  December  1,  1960,  a  notifica- 
Pursuant  to  the  authority  granted  in  tion  on  Form  1-A  and  an  offering  cir- 
the  Foreign-Trade  Zones  Act  of  June  18, 

1934,  as  amended  (48  Stat.  998-1003;  19 

U.S.C.  81a-81u),  the  Foreign-Trade  _ _ _ _ 

Zones  Board  has  adopted  the  following  ^gregate  of  $300,000  for  toe  purpo^  of 
order,  which  is  promulgated  for  toe  in¬ 
formation  and  guidance  of  all  concerned: 

Whereas,  the  Board  of  Commissioners 
of  toe  Port  of  New  Orleans,  as  Grantee 


SMALL  BUSINESS  SIZE  STANDARDS 
IN  EFFECT  ON  OCTOBER  22,  1962 

Under  toe  provisions  of  section  213(a) 
of  toe  War  Claims  Act  of  1948,  as 
amended,  and  §  121.3-13  (a)  of  toe  Small 
Business  Size  Standards  Regulation,  as 
amended,  successful  claimants  before  the 
Foreign  Claims  Settlement  Commission 
are  entitled  to  priority  of  payment  if  they 


Saturday,  December  19,  1964 

had  been,  on  the  date  of  loss,  damsige,  or 
destruction,  small  business  concerns  im« 
der  the  Small  Business  Size  Standards  in 
effect  on  October  22, 1962. 

For  the  convenience  of  the  public,  no¬ 
tice  is  hereby  given  that  the  following 
pertinent  Small  Business  Size  Standards 
Regulations  were  in  effect  on  October  22, 
1962: 

§  121.3-2  Definition  of  terms  used  in  this 
part. 

(a)  “Affiliates.’*  Concerns  are  affiliates  of 
each  other  when  either  directly  or  Indirectly 

(1)  one  concern  (other  than  an  Investment 
company  licensed  under  the  Small  Business 
Investment  Act  of  1958  or  registered  under 
the  Investment  Company  Act  of  1940,  as 
amended) ,  controls  or  has  the  power  to  con¬ 
trol  the  other,  or  (2)  a  third  party  or  parties 
(other  than  an  investment  company  licensed 
under  the  Small  Business  Investment  Act  of 
1058  or  registered  under  the  Investment  Com¬ 
pany  Act  of  1940,  as  amended),  controls  or 
has  the  power  to  control  both.  In  deter¬ 
mining  whether  concerns  are  independently 
owned  and  operated  and  whether  or  not  af¬ 
filiation  exists,  consideration  shall  be  given 
to  all  appropriate  factors  including  conunon 
ownership,  conunon  management,  and  con¬ 
tractual  relationships. 

(b)  “Annucd  sales  or  annual  receipts” 
means  the  annual  sales  or  annual  receipts, 
less  retimis  and  allowances,  of  a  concern 
and  its  affiliates  during  its  most  recently 
completed  fiscal  year. 

•  *  •  •  • 

(e)  “Crude-oil  capacity”  means  the  naaxi- 
mum  daily  average  crude  through-put  of  a 
refinery  in  complete  operation,  with  allow¬ 
ance  for  necessary  shut-down  time  for  rou¬ 
tine  maintenance,  repairs,  etc.  It  approxi¬ 
mates  the  maximum  daily  average  crude  runs 
to  stills  that  can  be  maintained  for  an  ex¬ 
tended  period. 

*  •  «  «  • 

(i)  “Convalescent  or  nursing  home”  means 
those  facilities  for  the  accommodation  of 
convalescents  or  other  persons  who  are  not 
acutely  iU  or  not  in  need  of  hospital  care 
but  who  may  require  nursing  care  and  re¬ 
lated  medical  services,  which  facility  is  pri¬ 
vately  owned  and  operated  for  the  purpose 
of  obtaining  profits  which  shall  iniire  to  the 
benefit  of  its  owners,  stockholders,  or 
members. 

(J)  "Gross  leasable  area”  means  the  total 
fioor  area  designed  for  tenant  occupancy  and 
exclusive  use,  including  basements,  mezza¬ 
nines,  and  upper  floors,  if  any,  expressed  in 
square  feet  measiured  from  the  center  line  of 
a  joint  partition  and  from  outside  wall  faces. 

(k)  “Hospital”  means  a  health  facility  duly 
licensed  as  a  hospital  providing  in-patient 
medical  or  surgical  care  of  the  sick  ae  in¬ 
jured,  including  obstetrics,  which  facility  is 
privately  owned  and  operated  for  the  purpose 
of  obtaining  profits  which  shall  inure  to  the 
benefits  of  its  owners,  stockholders,  or 
members. 

(l)  “Medical  and  dental  laboratory” 
means  those  facilities  which  provide  services 
to  doctors,  dentists,  hospitals,  and  similar 
health  facilities,  which  facilities  are  privately 
owned  and  operated  for  the  purpose  of  ob- 
mining  profits  which  shall  inme  to  the  bene¬ 
fit  of  its  owners,  stockholders,  or  members. 

•  •  •  •  • 

(n)  A  concern  is  “not  dominant  in  its 
field  of  operation”  when  it  does  not  exercise 
a  controlling  or  major  infiuence  in  a  kind 
of  business  activity  in  which  a  number  of 
business  concerns  are  primarily  engaged. 
In  determining  whether  dominance  exists, 
consideration  shall  be  given  to  all  appropri¬ 
ate  factors  including  volume  of  business, 
number  of  employees,  financial  resources. 


FEDERAL  REGISTER 

competitive  statiu  or  position,  ownership  or 
control  of  materials,  processes,  patents,  and 
license  agreements,  facilities,  sales  territory, 
and  natme  of  business  activity. 

(o)  “Number  of  employees”  means  the 
average  emplojrment  of  any  concern,  includ¬ 
ing  the  employees  of  its  domestic  and  for¬ 
eign  affiliates,  based  on  the  number  of  per¬ 
sons  employed  on  a  full-time,  part-time, 
temporary,  or  other  basis  during  the  pay 
period  ending  nearest  the  15th  day  of  the 
third  month  in  each  calendar  quarter  for  the 
preceding  four  quarters.  If  a  concern  has 
not  been  in  existence  for  four  full  calendar 
quarters,  "nxunber  of  employees”  means  the 
average  emplojnnent  of  such  concern  and 
its  affiliates  during  the  period  such  concern 
has  been  in  existence  based  on  the  number 
of  persons  employed  dming  the  pay  period 
ending  nearest  the  15th  day  of  each  month. 

•  *  •  •  • 

(s)  “Shopping  center”  means  a  group  of 
commercial  establishments  planned,  devel¬ 
oped,  owned,  and  managed  as  a  unit  with 
oflT-street  parking  provided  on  the  property. 

(t)  “Size  determination”  means  a  ruling 
by  SBA  that  a  concern  is  or  is  not  a  small 
business  within  the  meaning  of  this  part. 

•  •  •  •  • 

§  121.3-10  Definition  of  small  business  for 
SBA  business  loans. 

A  small  business  concern  for  the  purpose 
of  receiving  an  SBA  loan  is  a  concern,  in¬ 
cluding  its  afiSliates,  which  is  independently 
owned  and  operated,  is  not  dominant  in  its 
field  of  operation,  and  can  further  qualify 
under  the  criteria  set  forth  below.  If  an 
applicant  for  an  SBA  business  loan  is  en¬ 
gaged  in  the  production  of  a  munber  of 
products  or  the  providing  of  a  variety  of 
services  which  are  classified  into  different 
industries  or  fields  of  operation,  the  appro¬ 
priate  standard  to  be  used  is  that  which  has 
been  established  for  the  industry  or  activity 
in  which  it  is  primarily  engaged.  An  appli¬ 
cant’s  primary  activity  is  that  which  pro¬ 
duced  the  greatest  percentage  of  gross  sales 
or  receipts  for  the  past  fiscal  year.  When 
computing  the  size  status  of  an  applicant,  its 
affiliates,  number  of  employees,  annual  sales 
or  receipts,  or  other  applicable  standards 
shall  be  included. 

(a)  Construction.  Any  concern  primarily 
engaged  in  construction  is  small  if  its  aver¬ 
age  annual  receipts  do  not  exceed  $5  million 
for  the  preceding  three  fiscal  years. 

(b)  Manufacturing.  Any  concern  pri¬ 
marily  engaged  in  manufacturing  is  classi¬ 
fied: 

(1)  As  small  if  its  number  of  employees 
does  not  exceed  250  persons; 

(2)  As  large  if  its  number  of  employees 
exceeds  1,000  persons; 

(3)  Either  as  small  or  large  depending  on 
its  industry  and  in  accordance  with  the  em- 
ploj/ment  size  standards  set  forth  in  Sched¬ 
ule  “A”  of  this  part,  if  its  number  of  em¬ 
ployees  exceeds  250  persons,  but  not  more 
than  1,000  persons; 

(4)  As  small  if  it  is  primarily  engaged  in 
the  food  canning  and  preserving  Industry  and 
its  number  of  employees  does  not  exceed  500 
persons  exclusive  of  agricultural  labor  as  de¬ 
fined  in  subsection  (k)  of  the  Federal  Unem¬ 
ployment  Tax  Act,  68A  Stat.  454,  26  n.S.C. 
(IR.C.  1954)  3306. 

(c)  Retail.  Any  concern  primarily  en¬ 
gaged  in  retailing  is  classified: 

(1)  As  small  if  its  annual  sales  do  not 
exceed  $1  million; 

(2)  As  small  if  it  is  primarily 'engaged  in 
making  retail  sales  of  groceries  and  fresh 
meats  and  its  annual  sales  do  not  exceed  62 
million; 

(3)  As  small  if  it  is  primarily  engaged  in 
making  retail  sales  of  new  or  used  motor 
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vehicles  and  its  annual  sales  do  not  exceed 
$3  million. 

(d)  Services.  Any  concern  primarily  en¬ 
gaged  in  service  industries  is  classified : 

(1)  As  small  if  its  annual  receipts  do  not 
exceed  $1  million; 

(2)  As  small  if  it  is  primarily  engaged  in 
the  hotel  and  motel  Indiistry  and  its  annual 
receipts  do  not  exceed  $2  million; 

(3)  As  small  if  it  is  primarily  engaged  in 
the  power  laundry  Industry  and  its  aimual 
receipts  do  not  exceed  62  million; 

(4)  As  small  if  it  is  primarily  engaged  in 
the  trailer  courts  and  parks  industry  and  its 
annual  receipts  do  not  exceed  6100,000:  Pro¬ 
vided,  That  a  minimum  of  50  percent  of  the 
annual  receipts  is  derived  from  the  rental 
of  space  to  toxirlst  trailers  for  periods  not 
in  excess  of  30  days; 

(5)  As  small  if  it  is  primarily  engaged  in 
owning  and  operating  a  hospital  and  its 
capacity  does  not  exceed  100  beds  (excluding 
cribs  and  bassinets) ; 

(6)  As  small  if  it  is  primarily  engaged  in 
owning  and  operating  a  convalescent  or 
nursing  home  and  its  annual  receipts  do 
not  exceed  61  million; 

(7)  As  small  if  it  is  primsirlly  engaged  in 
owning  and  operating  a  medical  or  dental 
laboratory  and  (i)  it  is  operated  in  connec¬ 
tion  with  an  enable  proprietary  hospital,  or 
(ii)  it  is  not  operated  in  connection  with  an 
eligible  proprietary  hospital  and  its  annual 
receipts  do  not  exceed  61  million. 

(e)  Shopping  Centers.  (1)  Any  concern 
engaged  in  operating  shopping  centers  is 
small  if  it  does  not  have  assets  exceeding 
65  million,  (2)  it  does  not  have  net  worth 
in  excess  of  62V^  million,  (3)  it  does  not 
have  an  average  net  inqome,  after  Federal 
income  taxes,  for  the  preceding  two  fiscal 
years  in  excess  of  6250,000  (average  net  in¬ 
come  to  be  computed  without  benefit  of  any 
carryover  loss) ,  and  (4)  it  does  not  lease 
more  than  25  percent  of  the  gross  leasable 
area  to  concerns  which  do  not  meet  the 
small  business  definitions  contained  in  this 
section.  For  the  purpose  of  size  determina¬ 
tions,  shopping  center  operators  will  not  be 
considered  affiliated  with  their  tenants 
merely  because  of  lease  agreements. 

(f)  Transportation.  Any  concern  pri¬ 
marily  engaged  in  passenger  and  freight 
transportation  is  classified: 

(1)  As  small  if  its  annual  receipts  do  not 
exceed  61  million; 

(2)  As  small  if  it  is  primarily  engaged  in 
the  air  transportation  Industry  and  its  num¬ 
ber  of  employees  does  not  exceed  1,000 
persons; 

(3)  As  small  if  it  is  primarily  engaged  in 
trucking  and/or  warehousing  (local  and  long 
distance)  and  its  annual  receipts  do  not 
exceed  63  million. 

Note:  Pending  further  study  of  the  rela¬ 
tionship  between  large  interstate  van  lines 
and  small  household  movers,  freight  for¬ 
warders,  booking  and  hauling  agents  and 
similar  enterprises,  no  such  concern  will  be 
denied  an  SBA  business  loan  solely  because 
of  its  relationship  with  an  interstate  van 
line,  provided  that  its  annual  receipts  have 
not  exceeded  63  million  during  the  concern’s 
most  recently  completed  fiscal  year.  Appli¬ 
cations  for  SBA  business  loans  submitted  by 
hoxisehold  movers,  freight  forwarders,  book¬ 
ing  and  hauling  agents  and  similar  enter¬ 
prises  must  state  the  amount,  if  any,  of  such 
annual  receipts  which  are  directly  attribut¬ 
able  to  the  applicant’s  relationship  with  an 
interstate  van  line. 

(g)  Wholesale.  Any  concern  primarily  en¬ 
gaged  in  wholesaling  is  small  if  its  annual 
sales  do  not  exceed  65  million.  Any  whole¬ 
sale  concern  also  engaged  in  manufactiiring 
is  not  a  “small  business  concern”  unless -it 
so  qualifies  under  both  the  manufacturing 
and  wholesaling  standards. 

•  •  •  •  • 
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NOTICES 


Censtis 

claaeifl- 

catton 

ood« 


Employment 
size  standard 
(number  of 
employees)  > 


Rubber  products— Continued 


Footwear,  rubber. 


Plastic  Products. 


R^aimed  rubbv. 


TlnBs  and  inner  tubes . 

Stone,  clay  and  glass  products; 


uo,  miu  1^1090  1^: 

Abrasive  prMucts. 


Asbestos  products . . 

Brick  and  stnicttiral  clay  tile.... 

Cement,  hydraulic _ 

Clay  products,  structural,  n.e.c.. 


Concrete  brick  and  block.. 


CToncrete  products,  except  block  and  brick. 


Concrete,  ready  mixed. 


Containers,  gla» . . 

Cut-stone  and  stone  products . . 

Flat  glass . . 

Glass  products  made  of  purchased  glass.. 


Glassware,  pressed  and 


Gypsum  products. 

_ 


Mineral  products,  nonmetalllc,  n.e.e.. 


Mine^  WOOL . 

Minerals,  ground  or  treked 
Plumbing  fixtures,  vitreous. 
Porcelain  electrical  supplies. 

Pottery  products,  n.e.c _ 

RefracUvies,  clay . 

Refractories,  nonclay . 

Steam  and  other  packing ... 
Tile,  floor  and  wall _ 


Utensils,  eartbwware  food. 


Utensils,  vltreousHdiina  ftx^. 


Textile  mill  pr^ucts; 

Carpets  and  rugs,  except  wool... 

Carpets  and  rugs,  wool _ _ 

Cordage  and  twim . 

Fabric,  coated  except  rubberized. 
Fabric,  narrow,  mills . . 


Fabria,  cotton  broad-woven 


Fabrics,  synthetic  and  silk  bro^  woven.. 


Fabrics,  broad-woven  wool  (incl.  dyeing  &  finishing) _ 

Felt  goods,  n.e.c. . . . . 

Finishers  of  broad-woven  fabrics  of  cotton _ _ _ 

Finishers  of  broad-wovra  fabrics  of  man-made  fiber  and  silk 


Hosiery,  f^-l^ion^,  mills 


Hosiery,  seamless,  mills. 

Knit  fa  wic  mills . 

Knit  outerwear  miUs. .. 


Knit  underwear  mills. 


Knitting  mills,  n.e.c _ 

Lace  roods . . . 

Paddings  and  upholsters 
Scouring  and  combing  pi 


Textile  finishing,  cotton  broad-woven  fabrics. 
Textile  finishing,  man-made  fiber  and  silk... 

Textile  goods,  n.e.c . . . . 

Textile  waste,  processed . . 

Thread  mills _ _ _ _ 

Tire  cord  and  fabric _ _ _ _ 

Yam  mills,  cotton  and  silk  systems _ 

Yam  mills,  wool,  incl.  carpet  and  rug  yam.. 


Yam  throwing  mills. 


Tobacco  manufacturers: 

Chewing  and  smoking  tobacco. 

Cigarettes _ 

Cigars . 


Stemming  and  redrying  tobacco. 


nsportation  equipment: 

Auer  aft.. . . 

Aircraft  engines.. . 


Aircraft  equipment,  n.e.c. 


Aircraft  propellers . . 

Boat  building  and  repairing. 

Car  bodies,  passenger _ 

Locomotives  and  parts . . 


Motorcydes  and  bicycles. 


Motor  vehicles. 


Motor  vehide 


Reload  and  street  cars. 


Shipbuilding  and  repairing. 


Trtuler  coaches . 

Trailers,  truck . 

Transportation  equipment,  n.e.c. 
Truck  and  bus  bodi^ _ 


>  The  “number  of  employees’’  means  the  average  employment  of  any  concern  and  its  affiliates  based  on  the  number 
of  persons  employed  durii^  the  pay  period  endh^  nearest  the  15th  of  the  third  month  in  each  calendar  quarter  for 
the  preceding  four  quarters. 

1  The  abbreviatimi  “n.e.c.”  means  not  elsewhere  dassified. 

*  Together  with  its  affiliates  does  not  employ  m<»e  than  1,000  persons  and  does  not  have  more  than  30,000  barrels- 
per-day  capacity  from  owned  and  leased  facilities. 


This  notice  dated:  December  1,  1964. 


Eugene  P.  Foley, 
Administrator, 


INTERSTATE  COMMERCE 
COMMISSION 

FOURTH  SECTION  APPLICATIONS 
FOR  RELIEF 

December  16, 1964. 

Protests  to  the  granting  of  an  applica¬ 
tion  must  be  prepared  in  accordance  with 
Rule  1.40  of  the  general  rules  of  practice 
(49  CFR  1.40)  and  filed  within  15  days 
from  the  date  of  publication  of  this  no¬ 
tice  in  the  Federal  Register. 

Long-and-Short  Haul 

FSA  39462:  Commodities  between 
points  in  Texas.  Filed  by  Texas-Louisi- 
ana  Freight  Bureau,  agent  (No.  527) ,  for 
Interested  rail  carriers.  Rates  on  animal 
or  poultry  feed,  in  carloads,  from,  to,  and 
between  points  in  Texas,  over  interstate 
routes  through  adjoining  states. 

Grounds  for  relief:  Intrastate  rates 
and  maintenruice  of  rates  from  and  to 
points  in  other  states  not  subject  to  the 
same  conditions. 

Tariff:  Supplement  24  to  Texas- 
Loulsiana  Freight  Bureau,  agent,  tariff 
I.C.C.998. 

FSA  39464:  Starch  or  Dextrine  to 
Charlotte,  N.C.  Rled  by  Illinois  Freight 
Association,  agent  (No.  266),  for  inter¬ 
ested  rail  carriers.  Rates  on  starch  or 
dextrine,  in  carloads,  from  Chicago,  HI., 
and  points  grouped  therewith,  to  Char¬ 
lotte,  N.C. 

Grounds  for  relief:  rate  relationship. 

Tariff:  Supplement  109  to  Illinois 
Freight  Association,  agent,  tariff  I.C.C. 
979. 

FSA  39465:  T.OJF.C.  rates  to  points  in 
Southwestern  Territory.  Filed  by 
Southwestern  Freight  Bureau,  agent  (No. 
B-8654),  for  interested  rail  carriers. 
Rates  on  paper  and  paper  articles  and 
ground  wood  papers,  loaded  in  trailers 
and  transported  on  railroad  flat  cars, 
from  points  in  Minnesota  and  Wisconsin 
to  points  in  southwestern  territory. 

Grounds  for  relief :  Modified  short-line 
distance  f  orm^ila  and  grouping. 

Tariff:  Supplement  130  to  Southwest¬ 
ern  Freight  Bureau,  agent,  tariff  I.C.C. 
4480. 

FSA  39466:  T.OI'.C.  rates  from  and  to 
Lewisburg,  Tenn.  Piled  by  Southwestern 
Freight  Bureau,  agent  (No.  B-8655),  for 
interested  rail  carriers.  Rates  on  prop¬ 
erty  moving  on  class  and  commodity 
rates  loaded  in  trailers  and  transported 
on  railroad  fiat  cars,  between  Lewisburg, 
Term.,  on 'the  one  hand,  and  points  in 
southwestern  territory,  on  the  other. 

Groimds  for  relief :  Short-line  distance 
formula  and  grouping. 

Tariff:  Supplement  28  to  Southwest¬ 
ern  Freight  Bureau,  agent,  tariff  I.C.C. 
4577. 

PSA  39467:  T.OJF.C.  rates  from  points 
in  Florida.  Filed  by  Southwestern 
Freight  Bureau,  agent  (No.  B-8656) ,  for 
interested  rail  carriers.  Rates  on  food¬ 
stuffs  and  beverages,  loaded  in  trailers 
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Saturday,  December  19,  1964 

and  transported  on  railroad  flat  cars, 
from  specifled  points  in  Florida  to  points 
in  southwesteLTi  territory. 

Grounds  for  relief:  Motor-truck  com¬ 
petition. 

Tariff:  Supplement  28  to  Southwestern 
Freight  Bmeau,  agent,  tariff  I.C.C.  4577. 

FSA  39468:  Flaxseed  screenings  from 
points  in  North  Dakota.  Filed  by  Great 
Northern  Railway  Company  (No.  1090) , 
for  itself  and  interested  rail  carriers. 
Rates  on  screenings,  from  flaxseed  or 
other  seeds,  ground  or  unground,  as  de¬ 
scribed  in  the  application,  in  carloads, 
from  specifled  points  in  North  Dakota  to 
Duluth,  Minneapolis.  Minnesota  Trans¬ 
fer,  St.  Paul,  Minn.,  Superior,  Wis.,  and 
points  taking  same  rates. 

Grounds  for  relief:  Motor-truck  com¬ 
petition. 

Tariff:  Supplement  54  to  Great  North¬ 
ern  Railway  Company  tariff  I.C.C.  A- 
9048. 

FSA  39469:  Corn  and  soybeans  from 
points  in  North  Dakota.  Filed  by  Great 
Northern  Railway  Company  (No.  1091), 
for  itself  and  interested  rail  carriers. 
Rates  on  Com  (not  popcorn) ,  soybeans, 
and  direct  products  of  com,  in  carloads, 
from  Emerado,  Hamar,  Manvel  and 
Warwick,  N.  Dak.,  to  Duluth,  Minneapo¬ 
lis,  Minnesota  Transfer,  St.  Paul,  Minn., 
Superior.  Wis.,  and  points  taking  same 
rates. 

Grounds  for  relief :  Motor-truck  com¬ 
petition. 

Tariff :  Supplement  54  to  Great  North¬ 
ern  Railway  Company  tariff  I.C.C.  A- 
9048. 

FSA  39470:  Liquid  caustic  soda  to 
points  in  Georgia  and  South  Carolina. 
Piled  by  O.  W.  South,  Jr.,  agent  (No. 
A4608) ,  for  interested  rail  carriers. 
Rates  on  liquid  caustic  soda,  in  tank- 
car  loads,  subject  to  minimum  shipment 
of  four  tank-car  loads  per  day.  from 
Charleston,  Tenn.,  Evans  CJity,  McIn¬ 
tosh,  Redstone  Arsenal,  Ala.,  and  Salt- 
ville,  Va.,  to  Graniteville,  S.C.,  also  from 
Saltville,  Va.,  to  Nixon  and  Westover, 
Ga. 

Grounds  for  relief:  Market  competi¬ 
tion. 

Tariff:  Supplements  102,  162  and  3  to 
Southern  Freight  Association,  agent, 
tariffs  I.C.C.  S-207.  S-194  and  S-484. 
respectively. 

Aggregate-of-Intermedutes 

PSA  39463:  Commodities  between 
points  in  Texas.  Filed  by  Texas-Louisi- 
ana  Freight  Bureau,  agent  (No.  528) ,  for 
interested  rail  carriers.  Rates  on  ethy¬ 
lene  oxide  and  liquid  caustic  soda,  in 
tank-car  loads,  also  animal  or  poultry 
feed,  in  carloads,  from,  to,  and  between 
points  in  Texas,  over  interstate  routes 
through  adjoining  states. 

Grounds  for  relief:  Maintenance  of 
depressed  rates  published  to  meet  intra¬ 
state  competition  without  use  of  such 
rates  as  factors  in  constructing  combina¬ 
tion  rates. 

Tariff :  Supplement  24  to  Texas-Louisi- 
^a  Freight  Bqreau,  agent,  tariff  I.C.C. 


By  the  Commission. 

[seal]  Harold  D.  McCot, 

Secretary. 

[F.R.  Doc.  64-13026L  Filed,  Dec.  18,  1964; 
8:47  a.m.] 


[Notice  9] 

FINANCE  APPLICATIONS 

December  16,  1964. 

The  following  publications  are  gov¬ 
erned  by  the  Interstate  Commerce  Com¬ 
mission’s  Gteneral  Requirements  govern¬ 
ing  notice  of  flling  of  applications  under 
sections  20a  except  (12)  and  214  of  the. 
Interstate  Commerce  Act.  The  Com¬ 
mission’s  order  of  May  20,  1964,  provid¬ 
ing  for  such  publication  of  notice,  was 
published  in  the  Federal  Register  issue 
of  July  31,  1964  (29  F.R.  11126)  and  be¬ 
came  effective  October  1,  1964. 

All  hearings  and  prehearing  confer¬ 
ences,  if  any,  will  be  called  at  9:30  a.m., 
U.S.  standard  time  unless  otherwise 
specifled. 

FJD.  No.  23409 — ^By  application  flled 
December  4,  1964,  The  Texas  and  Pa- 
ciflc  Railway  Company,  Fidelity  Union 
Tower,  1507  Paciflc  Ave.,  Dallas,  Tex., 
75201,  seeks  authority  under  Section  20 
of  the  Interstate  Commerce  Act  to  as¬ 
sume  obligation  and  liability  in  respect 
of  $2,700,000  aggregate  principal  amoimt 
of  its  Serial  Equipment  Trust  Certifi¬ 
cates,  Series  Y,  comprising  the  first  in¬ 
stallment  of  a  proposed  two  installment 
issue  not  exceeding  $6,900,000  principal 
amount.  Applicant’s  Attorney:  M.  M. 
Hennelly,  Vice  President — ^Law.  The 
Texas  and  Pacific  Railway  Company,  210 
N.  13th  St.,  St.  Louis,  Mo.,  63103.  Pro¬ 
tests  must  be  flled  no  later  than  15 
days  from  date  of  publication  in  the 
Federal  Register. 

F.D.  No.  23410— By  application  filed 
December  4,  1964,  Missouri  Pacific  Rail¬ 
road  Company,  210  N.  13th  St.,  St.  Louis, 
Mo.,  63103,  seeks  authority  under  Sec¬ 
tion  20a  of  the  Interstate  Commerce  Act 
to  assume  obligation  and  liability  in  re¬ 
spect  of  $4,350,000 .aggregate  principal 
amount  of  its  Serial  Equipment  Trust 
Certificates,  Series  V,  comprising  the 
first  installment  of  a  proposed  two  in¬ 
stallment  issue  not  exceeding  $9,600,000 
principal  amount.  Applicant’s  Attor¬ 
ney:  Karl  F.  Kraus,  Assistant  (General 
Counsel,  Missouri  Pacific  Railroad  Com¬ 
pany,  210  N.  13th  St.,  St.  Louis,  Mo., 
63103.  Protests  must  be  filed  no  later 
than  15  days  from  date  of  publication 
in  the  Federal  Register. 

F.D.  No.  23411 — ^By  application  flled 
December  7,  1964,  Southern  Railway 
Company,  P.O.  Box  1808,  Washington, 
D.C.,  20013,  seeks  authority  under  Sec¬ 
tion  20a  of  the  Interstate  Commerce  Act 
to  assume  obligation  and  liability  in 
respect  of  $5,700,000  principal  amount 
of  Southern  Railway  Equipment  Trust 
No.  1  of  1965  Certificates,  being  the  first 
installment  of  a  proposed  issue  of  $11,- 
400,000  principal  amoimt  of  said  cer¬ 
tificates.  Applicant’s  attorneys:  Seddon 
G.  Boxley,  General  Solicitor  and  R. 


Allan  Wimbish,  Solicitor,  Southern 
Railway  Company,  P.O.  Box  1808,  Wash¬ 
ington,  D.C.,  20013.  Protests  must  be 
filed  no  later  than  15  days  from  date 
of  publication  in  the  Federal  Register. 

FX).  No.  23417 — By  application  flled 
December  >  10,  1964,  Green  Mountain 
Railroad  Corporation,  P.O.  Box  71, 
Bellows  Falls,  Vt.,  seeks  authority  un¬ 
der  Section  20a  of  the  Interstate  Com¬ 
merce  Act  to  issue  750  shares  of  Common 
Capital  Stock  of  tlie  par  value  of  $100 
per  share.  Applicant’s  attorney:  Thom¬ 
as  P.  Salmon,  Atty.,  39  Square,  Bellows 
Falls,  Vt.,  05101.  Protests  must  be  flled 
no  later  than  15  days  from  date  of  pub¬ 
lication  in  the  Federal  Register. 

By  the  Commission. 

[SEAL]  Harold  D.  McCoy, 

Secretary. 

IF.R.  Doc.  64-13027;  Filed,  Dec.  18,  1964; 

8:47  ajn.] 


[Rev.  S.O.  562;  Taylor’s  I.C.C.  Order  136, 
Arndt.  16] 

RUTLAND  RAILROAD  CORP. 

Rerouting  of  Traffic 

Upon  further  consideration  of  Taylor’s 
I.C.C.  Order  No.  136  (Rutland  Railroad 
Corporation)  and  good  cause  appearing 
therefor: 

It  is  ordered.  That,  Taylor’s  I.C.C.  Or¬ 
der  No.  136  be,  and  it  is  hereby,  amended 
by  substituting  the  following  paragraph 
(g)  for  paragraph  (g)  thereof: 

(g)  Expiration  date.  This  order  shall 
expire  at  11:59  p.m.,  March  31,  1965,  un¬ 
less  otherwise  modified,  changed,  sus¬ 
pended  or  annulled. 

It  is  further  ordered.  That  this  amend¬ 
ment  shall  become  effective  at  11 : 59  p.m., 
December  31,  1964,  and  that  this  order 
shall  be  served  upon  the  Association  of 
American  Railroads,  Car  Service  Divi¬ 
sion,  as  agent  of  all  railroads  subscribing 
to  the  car  service  and  per  diem  agree¬ 
ment  under  the  terms  of  that  agreement, 
and  by  filing  it  with  the  Director,  Office 
of  the  Federal  Register. 

Issued  at  Washington,  D.C.,  December 
15,  1964. 

Interstate  Commerce 
Commission, 

[seal]  Charles  W.  Taylor, 

Agent. 

[F.R.  Doc.  64-13028;  Filed,  Dec.  18,  1964; 

8:47  a.m.] 


[Notice  1096] 

MOTOR  CARRIER  TRANSFER 
PROCEEDINGS 

December  15,  1964. 

Synopses  of  orders  entered  pursuant 
to  section  212(b)  of  the  Interstate  Com¬ 
merce  Act,  and  rules  and  regulations 
prescribed  thereunder  (49  CFR  Part 
179) ,  appear  below: 

As  provided  in  the  Commission’s  spe¬ 
cial  rules  of  practice  any  interested  per- 
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son  may  file  a  petition  seeking  recon¬ 
sideration  of  the  following  niunbered 
proceedings  within  20  days  from  the 
date  of  publication  of  this  notice.  Pur¬ 
suant  to  section  17(8)  of  the  Interstate 
Commerce  Act,  the  filing  of  such  a  peti¬ 
tion  will  postpone  the  effective  date  of 
the  order  in  that  proceeding  pending 
its  disposition.  The  matters  relied  upon 
by  petitioners  must  be  specified  in  their 
petitions  with  particularity. 

No.  MC-FC  66788.  By  order  of  De¬ 
cember  11,  1964,  the  Transfer  Board  ap¬ 
proved  the  transfer  to  Thruway  Trans¬ 
fer,  Inc.,  West  Haven,  (Tonn.,  of  the  op¬ 
erating  rights  in  Certificates  Nos.  MC 
55830  and  MC  55830  Sub  3,  issued  Jan¬ 
uary  6,  1954,  and  April  25,  1961,  re¬ 
spectively,  to  Freight  Transfer,  Incor¬ 
porated,  West  Haven,  Conn.,  authorizing 
the  transportation,  over  reg^ar  routes, 
of  general  commodities,  excluding  houK- 
hold  goods,  commodities  in  bulk,  and 
other  specified  (xunmodities,  between 
New  Haven,  Conn.,  and  New  York,  N.Y., 
and  over  irregular  routes.  Junk,  between 
points  in  Connecticut,  on  the  one  hand, 
and,  on  the  other,  points  in  Massachu¬ 
setts,  New  York,  and  New  Jersey;  and 
nonferrous  scrap  metals,  loose  (and  not 
in  containers) ,  from  New  Haven,  Conn., 
to  Philadelphia,  Pa.  William  J.  Cousins, 
129  Church  Street,  New  Haven  10,  Conn., 


attorney  for  transferee.  William  D. 
Traub,  10  East  40th  Street,  New  York  16, 
N.Y.,  representative  for  transferor. 

No.  MC-FC  67402.  By  order  of 
December  11,  1964,  the  Transfer  Board 
approved  the  transfer  to  Whitehurst 
Transport,  Inc.,  Richmond,  Va.,  of  the 
operating  rights  in  Certificate  No.  MC 
123790  Sub  2,  issued  November  15,  1962, 
to  Whitehurst  Paving  Company,  Incor¬ 
porated.  Richmond,  Va.,  authorizing  the 
transportation,  over  irregular  routes,  of : 
Liquid  asphalt,  hi  bulk,  in  tank  vehicles, 
from  Richmond  and  Bellwood,  Va.,  to 
points  in  a  specified  portion  of  North  Car¬ 
olina,  subject  to  certain  restrictions. 
Jno.  C.  Ck>ddin,  10  South  Tenth  Street, 
Richmond.  Va.,  attorney  for  applicants. 

No.  MC-FC  67403.  By  order  of  De¬ 
cember  11,  1964,  the  Transfer  Board 
approved  the  transfer  to  Ward  Rugh, 
Inc.,  Ellensburg,  Wash.,  of  the  operating 
rights  in  Certificate  No.  MC  113587, 
issued  April  21,  1961,  to  Ward  Rugh, 
Ellensburg,  Wash.,  authorizing  the 
transportation,  over  irregular  routes,  of: 
Fibreboard  boxes,  and  parts  therefor, 
starch,  and  paper  and  pulpboard,  be¬ 
tween  points  in  Idaho,  Washington,  and 
Oregon.  Joseph  O.  Earp,  411  Lyon 
Bldg;,  Seattle,  Wash.,  98104,  representa¬ 
tive  for  applicants. 


No.  MC-PC  67405.  By  order  of  De¬ 
cember  11, 1964,  the  Transfer  Board  ap- 
proved  the  transfer  of  the  Certificate  of 
Registration  in  No.  MC  98677  Sub  1,  to 
Carson  Valley  Freight  Lines,  Inc.,  Reno, 
Nev.,  evidencing  a  right' to  engage  iii 
interstate  or  foreign  commerce,  solely 
within  the  State  of  Nevada,  in  the  trans¬ 
portation  of  general  commodities,  issued 
December  3, 1963,  to  Gerald  Underwood, 
doing  business  as  Carson  Valley  Freight 
Lines,  Inc.,  Reno,  Nev.  Leslie  B.  Gray, 
One  East  First  St.,  Reno,  Nev.,  attorney 
for  applicants. 

No.  MC-FC  67406.  By  order  of  De¬ 
cember  11, 1964,  the  Transfer  Board  ap¬ 
proved  the  transfer  to  Robbins  Distrib¬ 
uting  Company,  Racine,  Wis.,  of  the 
operating  rights  in  Certificate  No.  MC 
118457,  issued  July  7, 1959,  to  Thomas  W. 
Robbins,  and  Rasnnond  S.  Pulda,  doing 
business  as  Robbins  Distributing  Com¬ 
pany.  Racine,  Wis.,  authorizing  the 
transportation,  over  irregular  routes,  of: 
Frozen  foods,  and  empty  containers 
therefor,  between  specified  points  in 
Illinois  and  Wisconsin.  William  C. 
Dineen,  710  N.  Plankton  Ave.,  Milwaukee, 
Wis.,  53203,  attorney  for  applicants. 

[SEAL]  ^  Harold  D.  McCoy, 

,  '  ■■  Secretary. 

[FA.  Doc.  64-13029;  FUed,  Dec.  18.  1964; 

8:48  ajn,] 
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